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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Herbert Smolen, issued in this proceeding on February 13, 2003, and the Exceptions filed with respect thereto.  Exceptions were filed by Alberta Williams (Complainant) on March 19, 2003, and Reply Exceptions were filed by PECO Energy Company (PECO) on April 21, 2003.  
History of the Proceeding


On September 9, 2002, Complainant filed a Complaint against PECO, which alleged:  (1) that Complainant did not have sufficient funds to pay her bill to PECO;  (2) that she uses a breathing machine; (3) that she does not want the electricity shut off while she is waiting for Social Security disability; (4) that a gas leak caused her bill to be so high; and, (5) that she be permitted to set up a payment schedule until she can pay the balance upon receipt of Social Security disability.
  PECO filed an Answer which denied the material allegations of the Complaint.  


We note that the instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued July 26, 2002, at Case Number 1096710.  By way of that Decision, the BCS established a payment arrangement requiring the Complainant to pay PECO a monthly budget amount of $287, and an additional $15 each month to offset an arrearage determined at that time to be $2,294.07.  


A telephonic hearing was scheduled for January 23, 2003.  Notice of the hearing was sent to the Parties on November 18, 2002, and the telephonic hearing was initiated as scheduled.  PECO was represented by counsel and offered one witness.  The Complainant failed to appear either by telephone or in person.  At the conclusion of the hearing, PECO moved to dismiss the Complaint for lack of prosecution.  


On February 13, 2003, the ALJ issued his Initial Decision which dismissed the Complaint for lack of prosecution, directed that a termination avoidance payment be made to bring Complainant current on the existing payment arrangement and directed that the existing payment arrangement be maintained.  On March 19, 2003, the Complainant timely filed Exceptions.
  The Exceptions were served on PECO by this Commission on April 11, 2003.  On April 21, 2003, PECO timely filed Reply Exceptions.  
Discussion


We note that any Exception or argu​ment that we do not specifically address herein has been duly considered and will be denied without further discussion.  See University of Pa. v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  



In his Initial Decision, the ALJ described his attempts to contact Com​plainant during the hearing in order to secure her participation.  He called the home and business telephone numbers listed on the Complaint.  He received a recorded message at both numbers indicating that no one was available to receive the call.  The ALJ also tried to contact the Complainant at a third number supplied by counsel for PECO with the same result.  PECO presented its witness who testified regarding the state of Complainant’s account.  


At the time of the hearing, the account balance was $3,514.34.  PECO also presented the BCS Decision as an exhibit.  That Decision directed that the Complainant pay the regular budget amount of  $287 per month plus $15 per month for a total of $302 per month.  (PECO Exh. 1).
At the conclusion of the hearing, PECO moved to dismiss the Complaint for lack of prosecution.  (I.D. at 2).  The ALJ granted PECO’s Motion to Dismiss for lack of prosecution and directed that the BCS Decision remain in full force and effect.  (Id. at 5).  


In her single page Exceptions, the Complainant states that she was unable to receive telephone calls on the date of the hearing because her telephone had been disconnected.  She then argues the merits of her Complaint.  In its Reply Exceptions, PECO rejoins that it was the Complainant’s duty to be present at the telephonic hearing in this matter.  Citing to our regulations at 52 Pa. Code § 5.245, PECO argues that the Complainant’s failure to appear at hearing constitutes a waiver of her opportunity to pursue the averments in her Complaint.  


In this matter, the Complainant received notice of the date and time of the hearing.  (I.D. at 2).  In her Exceptions, the Complainant presents no reason or extenuating circumstances which would excuse her failure to participate in the hearing.  She merely states that her telephone had been disconnected.  She does not assert that she 
attempted to contact the ALJ by letter or other means regarding the hearing date or to change the contact number.  She does not allege that she made any effort to alter the hearing from a telephonic proceeding to an in person proceeding.  Nor is there any indication that the Complainant made any effort to ensure that she would be able to participate in the duly noticed and scheduled hearing.  


It is well settled that a complainant who fails to appear at a duly noticed and scheduled hearing without justifiable reason fails to meet his burden of proof.  
66 Pa. C.S. § 332(a).  Under these circumstances, a complaint should be dismissed with prejudice.  Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000); Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892, 1995 Pa. PUC LEXIS 159 (December 26, 1995).  In applying these precepts to the instant proceeding, we note that the Complainant has failed to show sufficient justification for her failure to appear at the duly noticed and scheduled hearing.  Thus, dismissal of the Complaint with prejudice is appropriate.  (Id.)  


The ALJ found as a fact that the BCS required the Complainant to pay $302 per month on a balance of $2,294.07, which represented a budget amount of $287 per month plus $15 per month on the unpaid balance.  Since the issuance of the BCS Decision, the Complainant had made only one payment of $80.  At the time of the hearing, Complainant’s balance was $3,514.37.  (I.D. at 3).  As previously noted, the ALJ directed that Complainant pay all sums necessary to become current with the payment arrangement directed by BCS and to maintain that payment arrangement.  (Id. at 5).


Subsequent to the issuance of the Initial Decision in this action, the Commission adopted its Opinion and Order in Stammel v. PG Energy, Docket No. C‑20027994 (Order entered May 21, 2003).  In Stammel, we reviewed our policy set forth in Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered November 9, 1995).  In Claypool, we directed that the complainant in that case make a payment equal to the undisputed current (accrued) monthly usage (the “consumption” portion of a payment arrangement) in order to become current consistent with the directives in our regulations at 52 Pa. Code § 56.174(3).  


Since Claypool, that directive changed so that prior to Stammel, the “catch up” amount became both the arrearage portion of a complainant’s payment arrangement as well as the current billings, or consumption part of the bill.  However, as recognized in Claypool, and as mandated in Section 56.174(3) of our regulations, 52 Pa. Code § 56.174(3), the arrearage portion is effectively stayed when a complainant brings a formal complaint from a mediation decision of the BCS.  That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  


Based on the foregoing, we will modify the ALJ’s Initial Decision consistent with Stammel, and direct that the “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Therefore, unless a utility requests and the Commission determines that the automatic stay in Section 56.174(3) should be lifted, the Claypool catch up amount shall be limited to the sum of any missed payments related to current consumption that accrued since the establishment of the Complainant’s payment arrangement.  
Conclusion


For the foregoing reasons, we will deny the Exceptions of the Complainant and adopt the ALJ’s Initial Decision as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:  


1.
That the Exceptions of Alberta Williams are denied.  


2.
That the Initial Decision of Administrative Law Judge Herbert Smolen, issued on February 13, 2003, is adopted as modified by this Opinion and Order.  


3.
That the Complaint of Alberta Williams is dismissed with prejudice for failure to prosecute.  


4.
That within fifteen (15) days of the entry of this Opinion and Order, PECO Energy Company shall render a bill to Alberta Williams for the missed consump​tion payments resulting from non-compliance with the BCS Decision issued on July 26, 2002
.


5.
That within thirty (30) days after the date the bill directed in Ordering Paragraph No. 4 above is issued, Alberta Williams shall pay to PECO Energy Company the amount of the bill rendered to her in accordance with Ordering Paragraph No. 4, above.  


6.
That, thereafter, Alberta Williams shall pay to PECO Energy Company current, monthly budget bills, plus fifteen dollars ($15.00) per month toward the overdue arrearage owed to PECO Energy Company.



7.
That as long as Alberta Williams adheres to the payment arrange​ment stated in this Opinion and Order, PECO Energy Company is enjoined from suspending or terminating her service, except for valid safety or emergency reasons.



8.
That if Alberta Williams fails to keep the payment arrangement stated in this Opinion and Order, PECO Energy Company is authorized to suspend or terminate service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.







BY THE COMMISSION,







James J. McNulty








Secretary

SEAL

ORDER ADOPTED:  June 12, 2003
ORDER ENTERED:  September 11, 2003
	�	This list of allegations is taken from the Initial Decision at page one.  


	�	Service of the Initial Decision on Williams was first attempted by certified United States mail which was returned unclaimed.  On March 11, 2003, the Commission served the Initial Decision on Williams by regular mail.  Thus, the filing of the Exceptions on March 19, 2003, was timely.  (52 Pa. Code § 5.533(a)).  
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