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History of the Proceeding

On September 20, 2002, Service Employees International Union, Local 69, AFL-CIO (complainant) filed a formal Complaint (Complaint) against The Peoples Natural Gas Company d/b/a Dominion Peoples (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C‑20028539.

The Complaint averred that respondent “permitted employees of an outside contractor to begin reading meters in a portion of [respondent’s] distribution system in Blair County.”  Further, the Complaint averred this action by respondent constituted a violation of respondent’s tariff, the Commission’s Regulation at 52 Pa.Code §56.12, and the Pennsylvania Public Utility Code (Code), 66 Pa.C.S. §§101 et seq., at 66 Pa.C.S. §2206(a).
On October 15, 2002, respondent filed its Answer and New Matter (Answer), admitting that “on or about September 18, 2002, [respondent] permitted one employee of an outside contractor (not “employees” as alleged by Complainant) to begin reading meters on a temporary basis in a portion of [respondent’s] service territory in Blair County.”  Respondent denied that this action constituted a violation of respondent’s tariff, the Commission’s Regulation at 52 Pa.Code §56.12, and the provisions of 66 Pa.C.S. §2206(a).
On October 29, 2002, complainant timely filed its Answer to New Matter, denying the material averments of the New Matter portion of respondent’s Answer.
On November 4, 2002, complainant filed its Motion For Judgment On The Pleadings (Motion).
By Notice dated November 22, 2002, an Initial Prehearing Conference was scheduled for January 27, 2003, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Conference Order (Prehearing Conference Order) dated November 22, 2002.  The Prehearing Conference Order reminded the participants of the date and time of the scheduled Initial Prehearing Conference, advised them of continuance procedures and of potentially adverse consequences if they failed to obtain a continuance and failed to participate in the Initial Prehearing Conference, advised them regarding attorney representation, advised them of the matters to be addressed at the Initial Prehearing Conference and their responsibilities to prepare therefor, and required them to submit Prehearing Conference memoranda in advance of the Initial Prehearing Conference and prescribed the minimum contents thereof.

On November 25, 2002, respondent timely filed its answer to complainant’s Motion and its own Cross-Motion For Judgment On The Pleadings (Cross-Motion).

On December 16, 2002, complainant timely filed its answer to respondent’s Cross-Motion.

In accordance with the Prehearing Conference Order, both parties timely submitted Prehearing Conference memoranda.

The Initial Prehearing Conference occurred as scheduled on January 27, 2003.  Scott J. Rubin, Esquire, appeared for complainant.  William T. Hawke, Esquire, appeared for respondent.  At the Initial Prehearing Conference, counsel for the parties agreed that the sole individual who had been reading meters for respondent as an employee of an outside contractor was now directly employed by respondent.  Recognizing that this made the Complaint moot, counsel for both parties requested that the case be converted to a petition for the issuance of a declaratory order proceeding pursuant to the provisions of 66 Pa.C.S. §331(f) and 52 Pa.Code §5.42.

A transcript of the Initial Prehearing Conference containing sixteen (16) pages was produced.

As a matter of considerable importance to both parties, and susceptible of repetition, I granted the parties’ joint request by Order Converting Proceedings To Petition For Declaratory Order dated January 27, 2003 (Conversion Order).  A decision in this case will remove the uncertainty the parties face as to the legality of respondent using employees of an outside contractor to read meters in its service territory under the provisions of respondent’s tariff, the Commission’s Regulation at 52 Pa.Code §56.12, and the provisions of 66 Pa.C.S. §2206(a).
As required by the provisions of 52 Pa.Code §5.42(b) and the Conversion Order, on February 3, 2003, complainant served copies of the pleadings, Motion, Cross-Motion, and Conversion Order on the Commission’s Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), and the Office of Small Business Advocate (OSBA).

On February 26, 2003, OCA filed its Answer to the Conversion Order (OCA Answer).  The OCA Answer does not take a position on the legal issues presented, but comments that these important legal issues deserve a Commission determination.
On March 11, 2003, respondent filed its Reply (Reply) to the OCA Answer.
Complainant’s Motion and respondent’s Cross-Motion are 
procedurally ready to be ruled upon.

Findings Of Fact

1.
Complainant is the authorized collective bargaining representative for various employees of respondent and is also a customer of respondent, receiving natural gas service at its principal place of business, 15533 Broad Street, Greensburg, PA.
2.
Respondent provides natural gas service to the public in portions of 16 counties in western and central Pennsylvania from its main office at 625 Liberty Avenue, Pittsburgh, PA.
3.
On September 18, 2002, respondent permitted an employee of an outside contractor, Trafford Corporation, to begin reading customer meters in Blair County, Pennsylvania.
4.
Trafford Corporation is not a public utility.
5.
When respondent needed to fill a meter reading position in Altoona, Blair County, no member of complainant bid on the job.
6.
The employee of Trafford Corporation was being used as a meter reader for a temporary period until such time as respondent could hire a full-time meter reader.
7.
Respondent conducted a complete and detailed background check on the particular individual employee of Trafford Corporation, using the same procedures as it does with its own employees.
8.
Respondent provided all necessary and reasonable supervision over the Trafford Corporation employee while he was performing meter reading for respondent.
9.
As of January 27, 2003, the individual who had been performing meter readings as an employee of Trafford Corporation had been hired by respondent and respondent was no longer using outside contractor employees to perform meter reading services.
Discussion

The Code, at 66 Pa.C.S. §331(f), provides that “[t]he commission, with like effect as in the case of other orders, and in its sound discretion, may issue a declaratory order to terminate a controversy or remover (sic) uncertainty.”  See, also, 52 Pa.Code §5.42.
The purpose of a declaratory order is to set forth the rights of the parties or to express the opinion of the Commission on a question of law over which the Commission has jurisdiction.  No executory process follows as of course from a declaratory order.  The parties are advised of the Commission’s position on the question presented and are then free to voluntarily adjust their conduct accordingly.
The Commission’s Regulations provide for a judgment on the pleadings.  52 Pa.Code §5.102 provides, in relevant part:

§ 5.102. Motions for summary judgment and judgment on the pleadings.

(a) Motion for judgment on the pleadings. After the pleadings are closed, but within a time so that the hearing is not delayed, a participant may move for judgment on the pleadings. An answer to a motion for judgment on the pleadings may be filed within 20 days of the date of service of the motion.

. . .

(c) Decisions on motions.

(1) The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving participant is entitled to a judgment as a matter of law. If a motion is granted, the presiding officer will do so in the form of an initial or recommended decision which shall be subject to exceptions. As in the case of other initial or recommended decisions, the procedures regarding exceptions to the Commission apply. If the motion is denied, the presiding officer will do so in the form of a written order.

The criteria in ruling on a Motion for Judgment on the Pleadings are familiar.

Judgment on the pleadings is only appropriate where no material facts remain in dispute.  (citations omitted)  Only where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should a judgment on the pleadings be entered.  (citations omitted).

Williams v. Lewis, 319 Pa.Super. 552; _____, 466 A.2d 682; 683(1983).

When ruling on a motion for judgment on the pleadings, the trial court must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts which he specifically admits.  (citation omitted)  Judgment on the pleadings should be entered only when the case for determination is clear and free from doubt.  (citation omitted).

Reuben v. O'Brien, 91 Pa.Commw. 80; _____, 496 A.2d 913; 915(1985).

A court should grant a motion for judgment on the pleadings where the pleadings demonstrate that no genuine issue of fact exists, and that the moving party is entitled to judgment as a matter of law.  (citation omitted).

Fowkes v. Shoemaker, 443 Pa.Super. 343, ____, 661 A.2d 877, 878(1995).

Complainant alleges that respondent’s use of an outside contractor’s employee to do meter reading violates the provisions of the Natural Gas Choice and Competition Act, 66 Pa.C.S. Chapter 22.  Specifically, complainant contends that respondent’s practice violates the following language found in 66 Pa.C.S. §2206:
(a)  Quality. — A natural gas distribution company shall be responsible for customer service functions consistent with the orders and regulations of the commission, including, but not limited to, meter reading . . .
66 Pa.C.S. §2206(a)
Where statutory language is explicit, a court must follow its plain language and not resort to other methods of statutory construction.  Where the statutory language is clear and unambiguous, a court cannot ignore its “letter” under the pretext of pursuing its supposed spirit.  Borough of Jim Thorpe v. Jim Thorpe Borough Police Dep’t., 682 A.2d 73(Pa.Commw., 1996).
In the statutory language quoted above, the legislature clearly and unambiguously said that a company such as respondent shall be “responsible for” meter reading, not that it must “perform” or “do” or “engage in” (meter reading) or similar phrases connoting an obligation to undertake an activity without the use of an intermediary.  The legislature also said that such responsibility must be “consistent with the orders and regulations of the commission”.  The Commission has, on at least three separate occasions, issued orders approving of the use of contractor employees to perform meter reading services for a regulated public utility.
In Re: The Contracting for Service with Bermex, Inc., Docket Number M-00960801, Opinion and Order entered September 18, 1996, the Commission held that a regulated public utility could use an outside contractor’s employees to perform meter reading services so long as the utility itself ensured adequate and safe service, to include safeguards requiring the utility to immediately and consistently monitor the activities of the outside contractor’s employees.
Bermex followed an earlier Commission Order adopting the Initial Decision of Administrative Law Judge (ALJ) Michael C. Schnierle as the action of the Commission, in which ALJ Schnierle said:
[T]he Commission may not issue a blanket disapproval of a particular method of utility operation in the absence of evidence that the method is leading to inadequate or unreasonable service.
Gene Fritz, et al. v. The Peoples Natural Gas Company, Docket Number C-00957277, Order adopted and entered February 8, 1996 (Fritz I).
The “particular method of utility operation” under discussion by ALJ Schnierle was the contracting by Peoples with Bermex, an unaffiliated company, for meter reading services.
While both Bermex and Fritz I antedate the enactment of Chapter 22 of the Public Utility Code, the Commission reiterated its position regarding the permissibility of using outside contractor employees to perform meter reading services a year and a half after the July 1, 1999 effective date of 66 Pa.C.S. §2206(a) in Wayne L. Moyer v. PECO Energy Company, Docket Number C-00003176, Opinion and Order adopted January 24, 2001, entered January 26, 2001.  In Moyer the Commission held:
[A]bsent a finding that a utility has abused its managerial discretion and the public interest has been adversely affected, the Commission’s power to intervene in the internal management of a public utility is limited.  (citation omitted)  The commission has previously addressed the issue of whether a utility may retain outside vendor-contractors to provide a particular service, such as meter reading.  We held that where it is demonstrated that the service provided by an outside contractor is adequate and reasonable to meet the needs of the public, that the outside contractor remains under the supervision and control of the utility and that the utility maintains adequate safeguards and public safety is not threatened, the Commission will not intervene in the utility’s managerial decision to retain an outside vendor-contractor to provide a particular service.  (citation omitted)
In accordance with these Commission orders, rendered both before and after the effective date of the statutory language under consideration, respondent is responsible for meter reading services rendered by its outside contractor’s employees.  This is all that the statute requires and the practice does not violate the statutory language cited by complainant.
Complainant also alleges that respondent’s use of an outside contractor’s employee to do meter reading violates the provisions of the Commission’s Regulation found at 52 Pa.Code §56.12.  Specifically, complainant contends that respondent’s practice violates the following language found at the beginning of 52 Pa.Code §56.12:
Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.

This very question has previously been decided by the Commission.  In Gene Fritz, et al. v. The Peoples Natural Gas Company, Docket Number C-00957277, Order adopted and entered February 8, 1996 (Fritz I), the commission adopted as its action the Initial Decision of ALJ Schnierle.  That decision held that absent any allegation that the employment of an outside contractor for meter reading results in inadequate or unreasonable utility service, the cited language of 52 Pa.Code §56.12 does not, in and of itself, prohibit a utility from using an outside contractor to perform meter reading services.  The instant Complaint, like the one in Fritz I, does not allege that the employment of an outside contractor for meter reading results in inadequate or unreasonable utility service.  Consequently, complainant’s allegation regarding respondent’s use of an outside contractor’s employee to perform meter reading services being a violation of the provisions of 52 Pa.Code §56.12 must be rejected.
Finally, complainant alleges that respondent’s use of an outside contractor’s employee to do meter reading violates the provisions of the respondent’s own tariff, The Peoples Natural Gas Company Tariff Gas PA – PUC No. 43.  Specifically, complainant contends that respondent’s practice violates the following language found at Original Page No. 18:

The meter and all pipe fittings and appliances furnished by the Company on the premises shall remain the property of the Company, and the Company shall have the right at all reasonable times to enter in and upon the premises for reading and change of meters, inspection, and reclaiming of its property.
The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339(1977), Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067(1981).  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816((1991), alloc. den. 529 Pa. 670, 605 A.2d 335(1992).

In the instant case, respondent’s tariff reserves to the “Company” the right to enter a customer’s premises for the purpose of, among other things, reading of meters.  Respondent’s tariff also provides a specific definition for the term “Company”.  Under Definitions Of Terms found at Original Page No. 4, respondent’s tariff provides:
Company – The entity doing business as The Peoples Natural Gas Company.

This extremely narrow, limited definition of the “Company”, drafted by respondent itself and so construed against it, distinguishes this case from Terry L. Cunningham v. Duquesne Light Company, Docket Number C-00968286, Opinion and Order entered November 25, 1997 (Cunningham).  In Cunningham, the Commission adopted the Initial Decision of ALJ John J. Corbett, Jr., in which ALJ Corbett dismissed a complaint alleging that the use of an outside contractor to change an electric meter located on Mr. Cunningham’s premises violated Duquesne Light Company’s tariff.  ALJ Corbett found, and the Commission agreed, that the provision of Duquesne Light Company’s tariff that permitted “representatives of Duquesne Light, who are properly identified, to have full and free access to a customer’s premises at all reasonable times for the purpose of reading meters, for inspection and repairs, for removal of the Respondent’s property, or for any other purpose incident to the service it provides” (Cunningham, Finding of Fact No. 26) was sufficiently broad to encompass outside contractor’s employees.  In its Opinion and Order in Cunningham, the Commission held:
The evidence adduced by the Complainant does not dispute or address the fact that Duquesne’s Commission approved tariff permits the Respondent’s employees or representatives to have full and free access to a customer’s premises at all reasonable times for the purpose of reading meters, for inspection and repairs or for the removal of the Respondent’s property.  See Finding of Fact No. 26, supra.  The Complainant invites this Commission to render a very narrow interpretation of the word “representative” as it is used in Duquesne’s tariff.  However, the unambiguous meaning of representative would include outside contractors under the facts of this Complaint.  As such, we conclude that the conditions of service between Duquesne and Mr. Cunningham permit the use of outside contractors to perform the service of removing the meters.
Terry L. Cunningham v. Duquesne Light Company, Docket Number C-00968286, Opinion and Order entered November 25, 1997.
In the instant case, however, respondent’s tariff does very narrowly define who enjoys the right, as a condition of service, to enter on a customer’s premises to read the meter.  It is the “Company”, and only the “Company”, which does not include respondent’s representatives.  An outside contractor, in the instant case Trafford Corporation, is not “[t]he entity doing business as The Peoples Natural Gas Company”.  Complainant is correct in its contention that respondent’s use of an outside contractor’s employee to perform meter reading services for respondent is a violation of the terms of respondent’s tariff.
There are no genuine issues of material fact in dispute in this case and the parties are entitled to judgment as a matter of law.

Complainant’s Motion and Respondent’s Cross-Motion are each granted in part and denied in part.

Conclusions of Law

1.
The Commission has jurisdiction over the subject matter of and the parties to this case.

2.
The Commission may issue a declaratory order to terminate a controversy or remove uncertainty.

3.
The purpose of a declaratory order is to set forth the rights of the parties or to express the opinion of the Commission on a question of law over which the Commission has jurisdiction.

4.
No executory process follows as of course from a declaratory order.

5.
The Commission’s Regulations provide for a judgment on the pleadings.

6.
Judgment on the pleadings should only be granted where no material facts are in dispute, when the case is clear and free from doubt, when a trial (hearing) would be a fruitless exercise, and when the moving party is entitled to judgment as a matter of law.

7.
There are no disputed material facts in the above-captioned case.
8.
There is no issue of inadequate or unreasonable service by respondent presented in this case.

9.
Where statutory language is explicit, a court must follow its plain language and not resort to other methods of statutory construction.

10.
Where the statutory language is clear and unambiguous, a court cannot ignore its “letter” under the pretext of pursuing its supposed spirit.
11.
The statutory language at 66 Pa.C.S. §2206(a) cited by complainant does not prohibit the use of an outside contractor’s employee to perform meter reading services for respondent.

12.
The Commission has previously held that the language in 52 Pa.Code §56.12 cited by complainant does not prohibit the use of an outside contractor’s employee to perform meter reading services for respondent, absent any allegation that such practice results in inadequate or unreasonable utility service.
13.
Tariff provisions approved by the Commission are prima facie reasonable, have the force of law and are binding on both the utility and its customer.
14.
Pursuant to respondent’s Commission approved tariff, the term “Company”, when used in the tariff, is expressly limited to the entity doing business as The Peoples Natural Gas Company.

15.
Trafford Corporation and its employees are not “the entity doing business as The Peoples Natural Gas Company”.

16.
The language appearing in respondent’s own Commission approved tariff at The Peoples Natural Gas Company Tariff Gas PA – PUC No. 43, Original Page No. 18 cited by complainant limits the right to enter on customer premises to perform, among other things, meter reading to “the Company”.

17.
Respondent’s use of a Trafford Corporation employee to perform meter reading services is a violation of the terms of respondent’s Commission approved tariff.
18.
As to respondent’s alleged violation of the provisions of 66 Pa.C.S. §2206(a), respondent is entitled to judgment as a matter of law.
19.
As to respondent’s alleged violation of the provisions of 52 Pa.Code §56.12, respondent is entitled to judgment as a matter of law.

20.
As to respondent’s alleged violation of the provisions of The Peoples Natural Gas Company Tariff Gas PA – PUC No. 43, complainant is entitled to judgment as a matter of law.
Order

THEREFORE,

IT IS ORDERED:

1.
That the Motion For Judgment On The Pleadings filed in the above-captioned case by Service Employees International Union, Local 69, AFL-CIO is denied as to alleged violations of the provisions of 66 Pa.C.S. §2206(a) and 52 Pa.Code §56.12, and is granted as to the alleged violation of the provisions of The Peoples Natural Gas Company Tariff Gas PA – PUC No. 43.

2.
That the Cross-Motion For Judgment On The Pleadings filed in the above-captioned case by The Peoples Natural Gas Company d/b/a Dominion Peoples is granted as to alleged violations of the provisions of 66 Pa.C.S. §2206(a) and 52 Pa.Code §56.12, and is denied as to the alleged violation of the provisions of The Peoples Natural Gas Company Tariff Gas PA – PUC No. 43.
3.
That the record at Docket Number C-20028539 be marked closed.
Date: May 13, 2003





______________________









Wayne L. Weismandel









Administrative Law Judge
�	On or about March 12, 2003, respondent filed two affidavits, with the consent of complainant, resolving outstanding issues of fact.  The parties agreed that the effect of the uncontested filing of these two affidavits was to insure that the pleadings contained no outstanding disputes of fact and that the Motion and Cross-Motion could be disposed of by judgment on the pleadings.
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