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Before the Commission for consideration are the Exceptions of PECO Energy Company (PECO) to the Initial Decision of Administrative Law Judge Allison K. Turner (ALJ) regarding the complaint of Constance P. Smith (Complainant).  The ALJ denied PECO’s Motion to Dismiss, partially sustained the Complaint and ordered PECO to reinstate the Complainant in an alternate Competitive Default Service (CDS) program.  PECO filed three Exceptions of which only the third need be addressed.
The Office of Special Assistants (OSA) recommends that PECO’s third Exception, which alleged that the Motion to Dismiss was defective, be granted and that the matter be remanded for further hearings.  I agree that the third Exception should be granted but a hearing is not necessary since the Motion to Dismiss is now properly before the Commission.

The facts are as follows.  The scope of the Complaint raised PECO’s bill format.  As a prayer for relief, Complainant wanted (1) PECO to reformat its bills so that the Electric Generation Supplier (EGS) charges were completely set aside from all other items on the bill and (2) to be reinstated by PECO as a customer of New Power CDS.

The Complaint fails to set forth any violation by PECO of either the Public Utility Code, our Regulations or PECO’s Tariffs as required by 52 Pa. Code §5.22 (a) (4).  The Complainant was randomly selected to participate in the CDS Program and assigned to New Power Company.

The Complainant exercised the option not to participate in the CDS program on April 23, 2001 (TR. 20).  The exercise of this option was confirmed by two separate PECO representatives.  The terms of the CDS Program does not permit a customer to reverse that option at a later time.  The Complainant cannot challenge the terms of the CDS Agreement in a complaint proceeding.

Finally, the Complainant's issue with the format for PECO's bill and her assertion that the bill format caused her to become confused thus resulting in her decision to opt out of the CDS program must be addressed.  PECO adequately addressed this in its Motion to Dismiss and in its Answer to the Complaint.  Specifically, PECO correctly states that the communication of billing information between electric distribution companies (EDCs) and EGSs and from EDCs and EGSs to customers is governed by the Implementation Guidelines for Electronic Data Interchange (EDI).  That is to say that the type, format and location of the New Power billing information on PECO's bill is not under PECO's control but was selected by New Power, consistent with the Commission’s approved EDI protocols.  Therefore, the Complainant's Complaint against PECO is misplaced and should be dismissed. 

There are no disputed facts that require a hearing.  The Motion to Dismiss should be granted.
THEREFORE, I MOVE THAT:

1. The Initial Decision of Administrative Law Judge Allison K. Turner is reversed.

2. PECO Energy Company’s Motion to Dismiss is granted.


3. The Complaint of Constance P. Smith is dismissed.


4. The Office of Special Assistants shall prepare the appropriate Order consistent with this Motion.
 ____________________________        _______________________________________

                       DATE

                 ROBERT K. BLOOM, VICE CHAIRMAN
� New Power Company was an EGS in the PECO service territory and a successful bidder into PECO’s CDS program.  Since New Power exited the CDS Program early, PECO currently provides service to the former New Power customers consistent with New Power’s prior service.


� See Joint Petition for Approval of the CDS Agreement of PECO Energy Company and New Power Company, Docket No. A-110550F0147, entered November 30, 2000.





