BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Paul Vogel, President, K-MAC, Inc.


:
Docket No.









:
C-20028795
          v.






:









:  

Choice One Communications of Pennsylvania, Inc.
:

INITIAL DECISION 

Before

Larry Gesoff

Administrative Law Judge

On November 1, 2002, Paul Vogel, President, K-MAC, Inc. (K-MAC) filed a complaint against Choice One Communications of Pennsylvania, Inc. (Choice One) alleging incorrect invoices and asking to be released from its five-year contract.  On December 30, 2002, George L. Huber, Manager of Regulatory Affairs for Choice One, filed a response indicating that before Choice One received the complaint the parties had settled the matter to the satisfaction of K-MAC.  On January 31, 2003, the Commission, having treated the response as a certificate of satisfaction under 52 Pa. Code §24(b), issued a Secretarial Letter indicating that the Commission has marked the proceeding closed.  K-MAC filed a timely objection to the certificate of satisfaction.  In response, the Commission rescinded the certificate, reopened the case and scheduled it for a hearing on May 28, 2003. 
By First Interim Order issued May 1, 2003, I noted that K-MAC and Choice One are corporations, but that neither Mr. Vogel nor Mr. Huber is an attorney.  Under the Commission’s regulations and decisions, corporations must be represented by an attorney-at-law in adversary proceedings before the Commission.
  Paragraph 6 of K-MAC’s complaint, in which a complainant is to provide the name and address of an attorney if it has one, lists a consultant, not an attorney.
Also, it is a misdemeanor of the third degree to practice law without being an attorney-at-law.
  The prohibition against the practice of law by a lay person applies to proceedings before administrative agencies, including this Commission.
 
The First Interim Order directed both parties to retain counsel in time for counsel to participate fully in the hearing scheduled for May 28, 2003.  I directed Choice One to file an answer to the complaint on or before May 16, 2003.  Apparently neither party has retained counsel because no appearances have been filed in compliance with the First Interim Order. 
In addition, because K-MAC’s complaint contains no verification, the First Interim Order directed K-MAC, pursuant to 52 Pa. Code §1.36(a), to have its complaint personally verified by an authorized officer of the party if the party is a corporation.  The First Interim Order indicated that if K-MAC did not submit the verification by May 16, 2003 I would issue an order dismissing its Complaint.



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.
  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.

This office mailed the First Interim Order by first class mail and the U.S. Postal Service did not return them as undeliverable. Accordingly, it must be presumed that the addressees received the Order, which was sent in the ordinary course of business.
  It is presumed, therefore, that K-MAC received the First Interim Order and knew the deadline for submission of a verification of its complaint.


K-MAC’s due process rights have been fully protected.



By not retaining counsel and not submitting the verification, K-MAC has voluntarily decided not to proceed with its complaint.  K-MAC’s act of waiving its opportunity to participate in this proceeding warrants dismissal of its complaint.

order

Therefore, 
IT IS ORDERED:

That the Complaint of Paul Vogel, President, K-MAC, Inc. against Choice One Communications of Pennsylvania, Inc. at Docket No. C-20028795 is dismissed 
Dated:  May 19, 2003















LARRY GESOFF







Administrative Law Judge
� 	See 52 Pa. Code §1.22 and Lestat Corp. v. PP&L, C-946284 (entered August 30, 1995).


   


� 	42 Pa. C.S. §2524.  





� 	Walacavage v. Excell 2000, Inc., 480 A.2d 281 (Pa. Superior Ct. 1984).





�	Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984). 





� 	Id.





� 	Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).
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