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Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On October 31, 2002, Vanessa McCullough (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged her inability to pay and asked for an affordable schedule of payments.  


On November 18, 2002, the Respondent filed an answer to the complaint, averring, among other things, that the Complainant owed the Respondent $626.73 as of the date of the answer, and that she did not make payments as required by a determination of the Bureau of Consumer Services (BCS).  


On April 2, 2003, at 10:00 a.m., a telephonic hearing on the complaint was held.  The Respondent was represented by Priya Sankar, Esquire.  The Complainant did not appear.  


I delayed the hearing until 10:25 a.m. to allow for a possible late arrival by the Complainant.  She still did not appear.  Therefore, I conducted the hearing without her.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes service at 1235 65th Avenue, 1st Floor, Philadelphia, Pennsylvania (PECO Exhibit 1).



2.
The Complainant made 6 payments in 2001 (March, April, May, August, September and December 2001), 8 payments in 2002 (February, April, May, June, July, August, September and October 2002) and one payment in 2003 (January 2003) (N.T. 7; PECO Exhibit 1).


3.
The Respondent had several payment arrangements with the Complainant but the Complainant could not keep these arrangements.


4.
On September 11, 2002, the BCS issued a determination, requiring the Complainant to pay monthly the budget bill of $103 and $84 on the arrearage, beginning in October 2002.  She did not comply with this determination (N.T. 6).


5.
The Complainant has to pay a catch-up amount of $1,078.93 in order to keep her account current (N.T. 7).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that she is unable to pay the amounts contained in the BCS determination.  


In Claypool v. T.W. Philips, Docket No. Z-00248730 (Pa. PUC December 22, 1995), the Commission articulated a policy that a complainant who is appealing a determination of the Bureau of Consumer Services (BCS) is responsible for paying all missed payments.  The intent of Claypool  is to enforce the BCS determination and to require a complainant to make all missed payments under it.  The requirement of making all missed payments means paying the entire amount due and owing which results from the non-compliance with the BCS determination.  Oswald v. Duquesne Light Company, Docket No. C-00992450 (Pa. PUC December 3, 1998).



Applying the rulings above to the instant case, I will direct that the Complainant pay within thirty (30) days of the date of entry of the Commission’s Order, the Respondent the amount of $1,078.93 which represents the arrearage resulting from her non-compliance with the September 11, 2002 BCS determination, and that the Complainant pay monthly the budget bill of $103 and $84 on the arrearage until the arrearage is paid in full.
CONCLUSIONS OF LAW


The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Vanessa McCullough against PECO Energy Company at Docket No. C-20028758 is dismissed with prejudice.


2.
That within thirty (30) days of the entry of the Commission’s Order, the Complainant shall pay the Respondent the amount of missed payments of $1,078.93 due to become current with the payment arrangement contained in the September 11, 2002 determination of the Bureau of Consumer Services at BCS Case No. 1115108.



3.
That if the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall the Respondent terminate service to the Complainant except for valid safety or emergency reasons.



4.
That if the Complainant fails to adhere to the terms of this Order, the Respondent is authorized to terminate the Complainant’s service under the provisions of 52 Pa. Code Chapter 56.

Date:
May 23, 2003


______​​​​​______________________________________






KY VAN NGUYEN






Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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