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PECO Energy Company   

OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of PECO Energy Company (Respondent) filed on January 28, 2003, to the January 8, 2003 Initial Decision of Administrative Law Judge (ALJ) Allison K. Turner.  No Reply Exceptions were filed.   

History of Proceeding

On November 26, 2001, Constance P. Smith (Complainant) filed a Complaint against the Respondent with the Pennsylvania Public Utility Commission (Commission).  The Respondent was served with the Complaint on December 18, 2001.  The Complainant alleged that because the Respondent’s billing format was confusing she erroneously withdrew from the Respondent’s Competitive Default Service (CDS) program with New Power.
  The Complainant requested that the Respondent re-format its bill and reinstate her into the CDS program.  


On January 7, 2002, the Respondent filed its Answer, New Matter, Notice to Plead, and a Preliminary Motion to Dismiss.
  On May 7, 2002, ALJ Turner issued a Prehearing Order denying the Respondent’s Motion to Dismiss.  A hearing on the matter was held on May 10, 2002, and generated a 114 page transcript.  At the hearing, the Respondent was represented by counsel.  The Complainant proceeded pro se.  
By Initial Decision issued January 8, 2003, ALJ Turner denied the Respondent’s Motion to Dismiss, dismissed, in part, and sustained, in part, the Complaint, and ordered that the Complainant be placed in an alternative to the CDS program.
  The Respondent filed Exceptions as noted above.  

Discussion

Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990).  
We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
The Respondent first excepts to the ALJ’s statement that it failed to attach a notice to plead to its January 7, 2002 Answer, New Matter and Motion to Dismiss.  (I.D. at 2).  Review of the record shows that the Respondent filed a Notice to Plead on January 7, 2002.  Therefore, the Respondent’s Exception is granted on this issue.   

We now turn to the Respondent’s Motion to Dismiss.  The facts are not in dispute.  The scope of the Complaint raised the Respondent’s bill format.  As a prayer for relief, Complainant wanted (1) the Respondent to reformat its bills so that the EGS charges were completely set aside from all other items on the bill and (2) to be reinstated by the Respondent as a customer of New Power CDS.  
The Complaint fails to set forth any violation by the Respondent of either the Public Utility Code, our regulations, or the Respondent’s Tariffs as required by 52 Pa. Code § 5.22 (a) (4).  The Complainant was randomly selected to participate in the CDS Program and assigned to New Power Company.

The Complainant exercised the option not to participate in the CDS program on April 23, 2001 (Tr. at 20).  The exercise of this option was confirmed by two separate PECO representatives.  The terms of the CDS Program do not permit a customer to reverse that option at a later time.
  The Complainant cannot challenge the terms of the CDS Agreement in a complaint proceeding.

Finally, the Complainant's issue with the format for the Respondent's bill and her assertion that the bill format caused her to become confused thus resulting in her decision to opt out of the CDS program must be addressed.  The Respondent adequately addressed this in its Motion to Dismiss and in its Answer to the Complaint.  Specifically, the Respondent correctly states that the communication of billing information between electric distribution companies (EDCs) and EGSs, and from EDCs and EGSs to customers is governed by the Implementation Guidelines for Electronic Data Interchange (EDI).  That is to say that the Respondent does not control the type, format, or location of the New Power billing information on the Respondent's bill.  That formatting was selected by New Power, consistent with the Commission’s approved EDI protocols.  Therefore, the Complaint against the Respondent is misplaced and should be dismissed.  
There are no disputed facts that require a hearing.  The Motion to Dismiss should be granted; THEREFORE, 
IT IS ORDERED: 

1.
That the Exceptions of PECO Energy Company to the Initial Decision of Administrative Law Judge Allison K. Turner, issued January 8, 2003, are granted.  

2.
That the Initial Decision of Administrative Law Judge Allison K. Turner is reversed.  

3.
PECO Energy Company’s Motion to Dismiss is granted.

4.
The Complaint of Constance P. Smith is dismissed.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 22, 2003
ORDER ENTERED:  June 19, 2003
� 	As part of the Respondent’s electric restructuring agreement, the Company was required to randomly assign 20% of residential customers to receive electric supply from an alternate electric generation supplier (EGS).  Originally under the CDS Program, customers were assigned to either New Power Company or Green Mountain Energy Company and received their electric supply at discounted rates.  


� 	The Motion’s caption listed the correct docket number and Parties, but incorrectly referred to the complaint of Paulette P. Weaver.  


� 	On February 22, 2002, New Power withdrew from providing Competitive Discount Service in the Respondent’s service territory.  The Respondent has agreed to provide CDS to the New Power CDS customers under a “PECO Energy CDS Program”.  Customers previously enrolled with New Power CDS have been enrolled into PECO CDS and those customers continue to receive their electric supply at discounted rates.  The PECO Energy CDS Program began with the May 2002 meter reading date, and will continue through the January 2004 meter reading date.  


�	See Joint Petition for Approval of the CDS Agreement of PECO Energy Company and New Power Company, Docket No. A-110550F0147, entered November 30, 2000.  
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