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On February 26, 2002, Jack and Selma Aloff  (“the Aloffs” or “Complainants”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against Verizon Pennsylvania Inc. (“Verizon” or “Respondent”).  The Complainants alleged the following: that the Respondent failed to comply with the Commission’s December 15, 1977 order requiring details of billing of local message units; that Mr. Aloff filed a 10 page petition on August 19, 1998 with the Commissioners; that the Respondent’s President sent correspondence admitting that the Respondent did not comply with the December 1977 order; optional residential services do not provide for optional detail billing of local message units; that customers are unable to check the accuracy of their bill without the itemized bill; that the Respondent has been unjustly enriched because it failed to itemize the calls; and that the Respondent should “disgorge its ill-gotten gains.”  The Complainants requested the following relief: take action under 66 Pa.C.S. §1301, requiring Bell’s successors to conform with the December 15, 1977 PUC order in response to Selma Aloff’s complaint at C-0022076; enforce Pa. Code §64.191(g)(2) methods of customer verification of billing accuracy with respect of the December 15, 1977 order and the definition of “message unit” in 52 Pa. Code §63.1; enforce 66 Pa. C.S. §3301-civil penalties for violations; and enforce 66 Pa. C.S. §§3302 and 3309.  



On March 26, 2002, the Respondent, through its attorney, filed an Answer and a Motion of Verizon PA, Inc. to Dismiss the Formal Complaint of Selma and Jack Aloff.  In the Answer, the Respondent averred that the Complainants do not subscribe to a local measured telephone service.  The Respondent stated that the Complainants subscribe to Verizon’s Metropolitan Area Unlimited Usage package, which is not billed on a per local call basis and therefore, call detail is irrelevant.  The Respondent denies that it has not submitted or that the Commission has not approved tariff provisions for the optional detail billing of local measured service.  Furthermore, the Respondent submitted a copy of the local general tariff which provides for itemization of local calls for customers who subscribe to the Budget Usage Option or the Local Area Standard Usage package.  The Commission approved this tariff.  The Respondent denied knowing about the 10-page petition that Mr. Aloff allegedly filed with the Commissioners on August 19, 1998 or the correspondence from the Respondent’s President that was referenced in the complaint.  The Respondent denied the allegations regarding “over billing” and “unjust enrichment.”


In the Motion, the Respondent stated that the Complainants subscribe to the Metropolitan Area Unlimited Usage package which is not billed on a per local call basis.  The plan allows the Complainants to make an unlimited number of outgoing local calls without any additional charges.  Consequently, itemization cannot affect their bill.  Thus, the Respondent moved to dismiss the complaint on the basis that the Complainants do not have standing.



By notice dated April 3, 2002, an initial telephonic prehearing conference was scheduled for Monday, June 10, 2002.  In the Prehearing Order dated May 29, 2002, the presiding officer stated that the Complainants did not file a written answer to the Motion to Dismiss.  Subsequently, Mr. Aloff informed the presiding officer that the Complainants filed a written response.



On April 3, 2002, the Complainants filed a document entitled Motion of Complainants pursuant to 52 Pa. Code §35.55, Motions as to Answer, That Verizon Make More Definite and Certain its Motion and Answer dated March 26, 2002.  In the answer to the motion, the Complainants stated that their complaint was filed under 71 P.S. §§309-1 and 309-6 (Adm. Code §§901-A and 906-A).  They contend that they have standing since they are consumers that have been adversely affected by the wrongdoing described in the complaint.  In paragraph 2 on pages 2 and 3, the Complainants distinguish between offering optional billing to local measured service customers and providing for optional detail billing of local message units.  In paragraphs 4, 4(a), 4(b), 4(c) and 4(d), the Complainants requested that the Respondent submit documentary evidence that Attachment “A” attached to Verizon PA answer dated March 26, 2002 was issued for the sole purpose of complying with the Commission decision in R.I.D. 367. 



A telephonic prehearing conference was held in this matter on June 10, 2002, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainants, Jack and Selma Aloff, and the Respondent’s counsel, Norman James Kennard, Esquire participated.  The record was held open for the Complainants to submit the documents mentioned in the answer to the motion.  



By correspondence dated June 13, 2002, the Complainants submitted Exhibits A, B, C, and D.  Exhibit A is a two (2) page statement that Mr. Aloff read into the record during the June 10, 2002 hearing.  Exhibit B is a two (2) page explanation of how Mrs. Aloff discovered how the telephone company was unjustly enriched.  Exhibit C is a two (2) page letter dated November 18, 1998 from Daniel J. Whelan, President and CEO of Bell Atlantic with letter of transmittal.  Exhibit D is a ten (10) page petition of Jack Aloff, dated August 19, 1998, which was addressed to Governor Ridge concerning the subject matter of this complaint.



On July 11, 2002, the Respondent filed a Reply to Aloff Letter dated June 12, 2002.  The Respondent noted the following: that the Complainants agree that they do not subscribe to local measured telephone service; that Mr. Whalen’s letter does not contain the “admission” alleged by the Complainants; and that even if Verizon did not comply with the 1977 Order, the time for the remedy is past.  In addition, the Respondent stated that since the motion to dismiss was pending, it was not appropriate to respond to the factual assertions, unless an evidentiary hearing was held.



On July 17, 2002, the Complainants filed their Answer to July 9, 2002 reply.  In that document they questioned whether Mr. Kennard and the law firm of Malatesta, Hawke and McKeon should represent Verizon in this matter since the Commission employed five members of the firm as chief counsel, deputy chief counsel, attorney, deputy counsel or assistant counsel between 1979 and1986.  The Complainants stated that it is a conflict of interest for the firm to represent Verizon since the chief counsel and assistant counsel are responsible for enforcing regulations and orders of the Commission pursuant to 66 Pa. C.S. §306. 



In Order #2, dated October 22, 2002, the presiding officer denied the Motion to Dismiss based on standing and ordered that a further prehearing conference be held to simplify the issues and schedule a hearing. 



A further telephonic prehearing conference was held in this matter on December 4, 2002, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainants, Jack and Selma Aloff, and the Respondent’s counsel, Norman James Kennard, Esquire participated.  Since the Complainants did not raise any factual issues that needed to be presented during an evidentiary hearing, the presiding officer instructed the Complainants to submit the four page document that they mentioned during the prehearing or a revised document and instructed the Respondent’s counsel to respond in writing.  The parties agreed to supply the written documentation instead of having a hearing.


By Order, dated December 5, 2002, the presiding officer instructed the Complainants to file their written documents by December 13, 2002.  The Respondent’s counsel was instructed to file his reply by January 3, 2003.  The Complainants filed a memorandum (“Memorandum”) and the Respondent filed the Reply of Verizon Pennsylvania Inc to memorandum of Selma and Jack Aloff (Verizon’s Reply) in accordance with the Order,


By Order, dated February 27, 2003, the record in this case was closed.



The record consists of the pleadings, the sixty eight page transcript of the two prehearing conferences, the four orders from the presiding officer and the memoranda from the parties.
Discussion



In most cases, the Complainant has the burden of proving that the allegations in the complaint are true.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  However, in cases where the tariff has already been approved by the Commission the burden is greater because the Complainant has to prove by preponderance of the evidence that the existing rates are unreasonable, unjust or in violation of a Commission regulation or order.  Duquesne Light Co. v. Pa. Public Utility Commission, 715 A. 2d 540 (Pa. Commonwealth 1998), Schellhammer v. Pa. Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth 1993).

1977 Proceeding



The parties agree that the following is true.  Selma Aloff filed a complaint at C-22076 in the 1977 rate case proceeding involving the Bell Telephone Company of Pennsylvania (Verizon’s Reply, p. 2).  “Bell PA” is the predecessor to Verizon PA (Tr. 10).  Bell PA proposed several modifications to its existing local measured service tariff which was called “multimessage unit rate schedule” (Verizon’s Reply, p. 1).  Bell PA recommended changes in the per message unit charges and the rate design for that service. (51 Pa. P.U.C. 570, 598, 599 (1977), Pa. P.U.C. LEXIS 20, 24, Reply of Verizon Pennsylvania Inc to memorandum of Selma and Jack Aloff p. 1).  Mrs. Aloff requested that individual local message unit calls be listed separately, in the same manner as toll calls are listed (Verizon’s Reply, p. 2).  In the Commission’s Order, Pennsylvania Public Utility Commission v. The Bell Telephone Company of Pennsylvania, 51 Pa. P.U.C. 570 (1977), Pa. P.U.C. LEXIS 20 (Order entered December 15, 1977; “RID 367”), the Commission ordered the Respondent to submit a tariff providing for optional detail billing of local message units (Tr. 10). 


In the instant complaint the Complainants allege that the Respondent failed to comply with the Commission Order of December 15, 1977 (Tr. 9, 10, 59).  They stated that correspondence from the President of Bell’s successor shows that the company knew that it did not comply with the PUC Order (Tr. 10)  In addition, the Complainants allege that optional residential services do not provide for optional detail billing of local message units in violation of 52 Pa. Code §64.191.  Therefore, the Complainants contend that the Respondent can bill the public for calls that were not made since the public does not receive a satisfactory explanation of the bills.  Furthermore, Mr. Aloff stated that this is not an objection to the rate, they are objecting to the Respondent’s billing procedures (Tr. 23).  



The Complainants currently do not subscribe to local measured telephone service (Tr. 5, 9).  The Respondent explained that they subscribe to Verizon’s Metropolitan Area Unlimited Usage Package which is not billed on a per local call basis (Tr. 5).  The Complainants did not dispute this fact.


The record in this case shows that the Respondent’s current tariff provides for the itemization of local calls for customers who subscribe to the Budget Usage Option or the Local Area Standard Usage Option (Tr. 6; Verizon’s Reply, p. 4).  The current tariff has been in effect since 1999 (Tr. 27, 28; Verizon’s Reply, Attachment A).


The Complainants based their complaint on the following language from the Commission Order in Pennsylvania Public Utility Commission, et al v. The Bell Telephone Company of Pennsylvania, Rate Investigation Docket No. 367, Complaint Docket Nos. 22052, et al, (Order entered December 15, 1977): 


Multi-message unit calls are bulk billed instead of listed separately as are toll calls.  Selma Aloff in her complaint at C.22076 alleged that this practice is in violation of Bell’s tariff.  We are sympathetic to the purpose of this complaint.  A customer is entitled to receive a satisfactory explanation of his or her bill.  The fact that the majority of subscribers are willing to share in the cost savings derived from bulk billing of messages unit calls does not relieve the company of the responsibility to provide details, where it can, to those customers who desire them.  At the same time, we recognize that such service is not provided for in the rates now being charged.  If a customer wants this information supplied, he or she should be entitled to receive it as an option at a reasonable cost.  Accordingly, we direct the company to submit a tariff providing for optional detail billing of local message units.  51 PA PUC 570, 598. (emphasis added)


The Respondent noted that the Complainants failed to produce evidence that Verizon Pa’s compliance tariff made at the conclusion of RID 367 did not comply with the Commission Order entered December 15, 1977 (Verizon’s Reply, p. 4.)  The Respondent stated that the tariff was placed into effect in 1977 upon authorization from the Commission (Verizon’s Reply, p. 4).  The Respondent stated that it is impossible to identify the tariff filings made 25 years ago.
 

The Complainants argue that they have been trying to complain about the Respondent’s noncompliance for years without success (Tr. 21, 29, 30, 32). 



However, since the 1977 tariff is not in effect at this time and there have been various rate cases and modifications to the Respondent’s tariff since 1977, the Complainant’s allegation that the Respondent failed to comply with the Commission’s 1977 order is dismissed.  


Furthermore, it is clear that the current Verizon PA tariff does provide for detailed billing information to customers subscribing to local measured service (Reply of Verizon Pennsylvania Inc pp. 4, 5, Attachment A).  In the Commission’s Order it was noted that “a customer is entitled to receive a satisfactory explanation of his or her bill.  The fact that the majority of subscribers are willing to share in the cost savings derived from bulk billing of messages unit calls does not relieve the company of the responsibility to provide details, where it can, to those customers who desire them.  At the same time, we recognize that such service is not provided for in the rates now being charged.  If a customer wants this information supplied, he or she should be entitled to receive it as an option at a reasonable cost.” Emphasis added.  51 PA PUC 570, 598.  Based on this passage, it is clear that the Commission recognized that the customer should pay extra to obtain this information and that it is an optional service.


The Verizon PA tariff contains three basic local service options: (1) with the “Budget Usage” option the customer is charged for each completed outgoing local call; (2) with “Local Area Standard Usage” the customer receives an allowance and additional charges apply if the customer exceeds the allowance; and (3) with “Local Area Unlimited Usage” the customer pays a flat monthly rate and has unlimited outgoing calling privileges.  The customer who has Budget Usage or Local Area Standard Usage can obtain the following details about their calls: the date, time of day, call band, time of day rate classification, call duration and amount of the charge (Verizon’s Reply, pp 2, 3; Attachment A).


The Complainants requested a ruling that the “measured billing and usage billing system” improperly replaced the “local message unit billing system” (Memo p. 3).  They object to the change in terminology (Verizon’s Reply, pp 4, 5).  Since the tariffs that contain the term “measured band usage billing system” were approved by the Commission, the Complainants would have to show that the existing tariff was unreasonable, unjust or in violation of a Commission regulation or order.  Although the Complainants allege that the Respondent acted in violation of a Commission Order, they have not met their burden of proof in this proceeding.  Consequently, the request to declare that the “measured band usage billing system” improperly replaced the “local message unit billing system” is denied. 

Conflict of Interest


During the proceeding, the Complainants questioned whether Mr. Kennard or the firm of Malatesta, Hawke & McKeon were eligible to represent Verizon in this matter (Memo p. 2).  The Complainants referred to section 306 of the Public Utility Code, 66 Pa. C. S. §306, which requires the Chief Counsel and the Assistant Counsel to conduct proceedings for the enforcement of regulations and orders of the Commission.  They contend that several members of the firm held positions of Chief Counsel and Assistant Counsel between 1979 and 1986 and that the attorneys failed to comply with Section 306 during their employment with the Commission.  Consequently, the Complainants argue that it is a conflict of interest for the former Commission employees to defend their violation of the law (Tr. 23).


The Complainants have failed to establish that there is a conflict of interest and that members of the Malatesta, Hawke and McKeon firm cannot represent Verizon.  The Complainants did not establish that specific members of the firm failed to discharge their duties when they were employed by the Commission.  Consequently, Mr. Kennard’s representation was not a conflict of interest.
Damages



Even if the Complainants had proven their case, the Commission cannot award damages.  Elkin v. Bell Telephone Company of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980), Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977).  In the Memo, the Complainants requested that they be compensated for their time in filing protests against the telephone company and preparing and submitting documents to the Commission, the Legislature, the Governor, the FCC and others, travel expenses, legal fees, typists, “photstats”, postage, stationery, excess in telephone billings, return of illegal profits, loss due to inflation, accrued interest, storage of documents, home office expense, the difference between the actual bill and the bills that they would have paid if the telephone company complied with the 1977 RID, and be awarded punitive damages (Memo pp. 4, 5).  They mentioned that tripling occurs under RICO (Memo p. 6).  The Complainants requested $923,000 tax free.  They indicated that this figure does not include finder’s fees and rewards based on refunds that may be required to be made to patrons of Verizon who are similarly situated (Memo p.6).  However, in the complaint the Complainants refer to civil penalties pursuant to 3301 of the Public Utility Code, 66 Pa. C. S. §3301.  Civil penalties are not paid to the customer.  The appellate courts have held that the Commission cannot award damages (Elkin, supra, Feingold, supra, Verizon’s Reply, p. 8).  Therefore, the Complainants are not entitled to the damages they listed in their Memorandum.  If the Respondent had failed to provide reasonable service, the Complainants could get a determination from the Commission that the service was unreasonable.  However, they would have to go to Common Pleas Court to get monetary damages (Reply p. 8, 9) 


With respect to refunds, section 1312 of the Public Utility Code, 66 Pa. C. S. §1312, limits refunds to amounts paid four years prior to the filing of the complaint.  The Respondent accurately notes that the refund provision is not applicable when the utility is applying approved, Commission made rates (Verizon’s Reply, pp. 6, 7).  In addition, the tariff has the force of law and is binding on the consumer and the utility.  Kossman v. Pa Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pa Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).  Consequently, a retroactive refund is not available if the rate was approved by the Commission. 


The Complainants have failed to sustain their burden of proof.  Accordingly, the complaint is dismissed in its entirety.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
An approved tariff is binding on the public utility and its customers.  Kossman v. Pa Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pa Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).



4.
The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b).


5.
Section 3301(a) of the Public Utility Code, 66 Pa. C. §3301(a) provides for a public utility to pay a civil penalty to the Commonwealth not to a customer.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Jack and Selma Aloff against Verizon Pennsylvania Inc. at Docket C-20027029 is dismissed in its entirety.



2.
That the record in this case be marked closed.






___________________________________






CYNTHIA WILLIAMS FORDHAM





Administrative Law Judge

Date:
May 29, 2003
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