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Summary


The Customer failed to appear at the initial telephonic hearing on this complaint.  The Utility moved to dismiss for failure to prosecute, and also authenticated its pre-filed exhibits.  The Utility seeks an order dismissing the complaint and directing payments be made as determined in the Bureau of Consumer Service (BCS) decision at BCS 1161922.  The Motion to Dismiss should be granted, but the payments will be calculated according to Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003 (Stammel).


Procedural History


On November 5, 2002, Diana Thomas (Thomas or Customer) filed this complaint against PECO Energy Company (PECO or Utility) alleging an inability to pay $239.00 by October 30, 2002, and offering to pay $61.00 per month.  


On December 10, 2002, PECO filed its answer to the complaint, denying the material allegations, and averring that the Customer had been directed to pay $339.00 by October 30, 2002, and then to pay a $46.00 budget plus $15.00, or $61.00 monthly.  PECO averred that Thomas had not complied with the BCS decision, and asked that an Interim Payment Order be issued directing Customer to pay accordingly.  PECO also averred that Thomas had been granted and had not kept two previous payment arrangements, and did not comply with additional payment plans per BCS decisions.


On January 30, 2003, a hearing notice was issued scheduling an initial telephonic hearing to be held on Wednesday, May 7, 2003 at 10:00 a.m.  Customer was not available as scheduled at the phone number listed on the hearing notice, and she did not provide another one.  The Customer’s hearing notice was sent by first class mail to the address given on the complaint.  There is no returned hearing notice mail in the file.  



On April 8, 2003, the ALJ served a Prehearing Order setting forth basic procedures to be followed before and during the hearing.



The hearing was convened as scheduled.  Thomas did not appear.  Several attempts were made to contact Customer to allow her an opportunity to participate, and phone messages were left on her answering machine.  Utility was represented by counsel, Priya Sankar, Esq., who called one witness, Renee Tarpley to authenticate PECO’s pre-filed exhibits, which were then admitted to the record.  Sankar also stated that they had been trying unsuccessfully to get in touch with Thomas to see if she was eligible for the CAP rate program.


After the telephonic hearing had ended, in the morning mail, the ALJ received a letter from Diana Thomas.  She stated that she had been informed of a meeting with my office in reference to her bill, and that PECO had informed her of an option which she could request by writing to my office.  She then asked to have a telephone interview with the ALJ.  She had stated that her job made it very hard to get the time off needed for the meeting, but said she would try to arrange time for this interview between her break.  She does not indicate on the letter whether a copy was sent to PECO.



Later that day she called my office and wanted to speak to me.  She acknowledged receipt of the hearing notice and of my Prehearing Order. I explained to her that I had not received her letter until after the hearing.  I stated that after review of the letter I would not schedule another hearing.  I suggested that she contact counsel for PECO and see if she could negotiate with her.

Findings of Fact


1.
Diana Thomas (Customer) is a residential customer of PECO.  According to Commission files, Customer’s address is 6373 Chew Avenue, Philadelphia, PA 19138.



2.
PECO Energy Company is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.



3.
On January 30, 2003, the Office of Administrative Law Judge (OALJ) issued a Telephone Hearing Notice setting an initial telephonic hearing to be held on Wednesday, May 7, 2003 at 10:00 a.m.  The notice included Customer's phone number for the hearing as 215-438-9748.  The notice also instructed the customer to contact the presiding officer at least seven (7) days in advance of the hearing with a new number if the phone number had been changed.


4.
The notice was sent to Customer at the address above.  No return of first class mail is included in OALJ files.



5.
The following 2 attempts were made to contact Thomas:
 at about 10:00 and 10:15 a.m., the ALJ called the Customer’s phone number, was connected with a phone message in which she identified herself, and left a message regarding the hearing.  She stated that this was the scheduled time for her hearing, and asking her to contact the ALJ office.  The ALJ included a statement that if Thomas did not contact the office or the ALJ shortly, the hearing could proceed without her, and she might lose the case.


6.
Customer was not available at the phone number provided for the hearing nor at any other known phone number, nor in any of the Commission’s hearing rooms.



7.
The hearing was convened without Thomas present by phone.  The Utility moved to dismiss for failure to prosecute, and also authenticated its pre-filed exhibits.  The Utility seeks an order dismissing the complaint and directing payments be made as determined in the Bureau of Consumer Service (BCS) decision at BCS 1161922.




8.
After the hearing had adjourned, the ALJ received a letter from Thomas stating that she had notice of a meeting, and that the time of the meeting was difficult because of her job, and asking for a phone interview with the ALJ.  This letter has been sent to the Commission’s files.  Later that day, Thomas called the OALJ Philadelphia, and talked to the ALJ.


9.
 At the time of the hearing, Customer was not on the budget billing because it was canceled in January 2003.  Her PECO billed usage amount on March 25, 2003 was $38.68 (plus $15.00 as an Agreement).  She also had supplier charges of $28.11.  Her balance at that time was $1,783.80.  PECO 1 at 3


10.
At the time of the hearing, Customer's last payment to Utility was on November 4, 2002 in the amount of $61.00.  This was her first and only payment under the BCS decision before the hearing.  PECO 1 at 3


11.
 Customer's arrearage at the time of hearing was $1,832.34.



12.
In a decision on informal complaint at BCS 1161922, issued on October 7, 2002, Customer was directed to pay a lump sum of $339.00 by October 30, 2002, and beginning in November 2002, to pay a special budget amount of $61.00, based on the regular budget amount then set at $46.00, plus $15.00 toward the arrearage.  PECO 1 at 8-9


13.
At the time of the hearing, Customer’s average bill was $59.00, and her calculated budget would have been $68.00.



14.
Based solely on the amounts in the BCS decision, the amount to bring Thomas up to date on the monthly consumption amounts in the BCS decision, for the six months from December to May, at the time of the hearing was $276.00 (6 x $46.00 = $276.00).  If the lump sum is included, the total amount is $615.00.

Discussion


Where a Customer alleging inability to pay current or budget bills, or averring service problems including inaccurate billing and including payment problems, does not appear at a scheduled hearing after notice, the Commission’s policy is to dismiss the complaint with prejudice.



Here, Thomas did not appear at the telephonic hearing.  PECO has moved to dismiss this complaint for failure to prosecute.  Utility also presented evidence on Customer’s payment and account history including the amount of back due bills owed.  Utility seeks that the complaint be dismissed, and that an order be issued directing both a catch-up amount of $899.64, and regular monthly payments of current bills plus $15.00 toward the arrearage, and permission to terminate service if payments are not made accordingly.



The Prehearing Order contained two paragraphs about continuances:

1.
Proceedings before the Commission are governed by, inter alia, 52 Pa. Code §1.15, which provides:

§1.15.  Extensions of time.
….

(b)
Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specified time by this title or by order of the Commission or the presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests, except that during the course of a proceeding, the requests may be made by oral motion in the hearing before the Commission or the presiding officer.  Only for good cause shown, will requests for continuance be considered.  The requests should be submitted at least 5 days prior to the hearing date.  (Emphasis added.)

In accordance with the foregoing, absent a timely request for continuance for good cause (i.e., no later than 5 days before the scheduled hearing on May 7, 2003), all parties to this proceeding shall be prepared to participate in the scheduled hearing.

2.
If for any reason any party cannot appear at this initial hearing as scheduled, that party should request a continuance.  If you do not appear at the hearing, and you have not obtained a continuance, the hearing may be held without you and you may lose this case.  Continuances are only granted if good cause is presented.  Any request for a change of the scheduled date for the initial hearing must be sent to the Office of Administrative Law Judge Scheduling Staff, to the office of the presiding officer, and to the opposing party or parties.  The mailing address for the Scheduling Staff is: PA PUC, P.O. Box 3265, Harrisburg, PA 17105-3265, and the phone number is (717) 787-1399.  The scheduling officer for your case is Judy Weaver.  The mailing address for the Philadelphia Administrative Law Judges is: PA PUC, Room 1302 Philadelphia State Office Building, 1400 W. Spring Garden Street, Philadelphia, PA 19130.  The phone number for this office is (215) 560-2105.  The presiding officer on your case is Administrative Law Judge Allison K. Turner.



Later in the day of the hearing, Thomas called the ALJ’s office, and even though it was explained to her that the letter arrived after the hearing, asked to speak to the ALJ.  The ALJ reiterated that the letter got to her after the hearing.  She stressed that it was a hearing not a meeting, and that Thomas could not have an interview with the judge outside of a hearing.  She claimed ignorance, and said someone at the PUC or PECO had told her to proceed in this way.  She acknowledged that she had received the ALJ’s Prehearing Order and that it had instructions on how to obtain a continuance, but that she had not understood them, which is why she called.  The ALJ stated that she would not schedule another hearing, and recommended that Thomas contact PECO’s attorney and see if she could negotiate with her.  I have not received any notice that the complaint has been satisfied or withdrawn.


I do not know to whom Thomas talked, but she either got incorrect instructions, or she misunderstood them.  All the documents sent to her referred to the scheduled matter as a hearing, and she was instructed how to ask for a continuance.  She referred to the matter as a “meeting”, and asked for an “interview” with the judge, which she would fit in between breaks.  She asks for help and assistance with other programs and resources.  Had the ALJ received this letter in time, she would have denied the basic request for an “interview rather than a “meeting”.  She would have informed Thomas that she would have to make time available during the day to participate in a hearing, or withdraw her complaint, or have it dismissed.


I conclude that the complaint should be dismissed for lack of prosecution as requested by PECO.  However, the Commission has recently issued an Opinion and Order which changes the way customer complainants are to be billed for unpaid amounts under BCS decisions, and for their arrearages:


While the ALJ properly recognized that BCS payment arrangements are not based on record evidence and, therefore, are in the nature of “mediations,” the manner in which the Commission has been calculating Claypool “catch up” amounts following rulings on appeals from BCS decisions is appropriate for discussion.  A brief discussion regarding the Claypool “catch up” amount is instructive.  In Claypool, the complainant was ordered to make a payment equal to the undisputed current monthly usage (the consumption portion of the payment arrangement) that is required to be paid pursuant to the Commission’s regulations at Section 56.174(c). 52 Pa. Code §56.174(c).  However, the filing of the formal complaint from the mediation decision of the BCS served to stay the arrearage portion of the payment arrangement pending resolution of the appeal process.  

Since that time, a policy has evolved so that the Commission now effectively waives the stay of the arrearage portion of the payment arrangement by adding any missed arrearage payments to the “catch up” amount.  Therefore, the Claypool “catch up” payment has included both the consumption and the arrearage portions.  The Commission has reconsidered this policy and has determined that it is not appropriate to waive the stay provision contained in Section 56.174(c).
  Therefore, the Claypool “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Therefore, unless a utility requests and the Commission determines that the automatic stay in Section 56.174(c) should be lifted, the Claypool catch up amount shall be limited to the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.  

In reaching this determination, we emphasize that the obligation of the complainant to continue to pay the consumption portion of the payment arrangement remains in place.  Further, the utility company is authorized to terminate the complainant for failure to pay the consumption portion even during the appeal process.  Therefore, we strongly encourage that the Office of Administrative Law Judge remind the complainants of their obligation to pay the consumption portion of the bill in order to avoid a termination of service.  Additionally, while the application of the stay provision stays the complainant’s obligation to make payments on the disputed arrearage during the pendency of the complaint, it is without question in the complainant’s best interest to continue to make payments to the extent possible.  

Emphasis added.  Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003 (Stammel), Slip Opinion at 7-8.
Unfortunately, this Opinion and Order is not based on a case where the Complainant did not appear.  In those cases, the ALJs have been directed to adopt the BCS decision payments as directed.  However, the language of the Opinion and Order is broadly drawn, and the policy set forth there would seem to apply to any Claypool catch-up amount in any inability-to-pay case that comes before an ALJ, whether the complainant appears or not.  In this case, the result is that the complainant did not appear, but nonetheless will receive the relief she requested.


This Initial Decision will not grant PECO’s catch-up amount as requested.  PECO will be required to delete the amounts for payments on arrearages from its 

requested amount, and include only consumption amounts as defined in Stammel.


In Stammel, the Commission does not discuss the only contested issue in this complaint, namely, the lump sum amount ordered by BCS.  BCS did direct a lump sum payment in its decision in Stammel, in the amount of $387.00.  This information is included in the History of the Proceeding section, but the issue of the lump sum amount is not included in the discussion or in the Order.




Here, Thomas claimed she was willing to pay the $61.00 monthly amount ordered by BCS (although she only paid it one time, hence the catch-up amount).  She filed the complaint to contest having to pay the lump sum amount of $339.00.  Nothing in the BCS decision shows the composition of this amount.  PECO 3 at 8-9.  It may be occasioned by Thomas’ failure to comply with a previous decision at BCS No. 1050214, dated January 3, 2002, which ordered a monthly payment of $90.00.  PECO 3 at 6-7.  Thomas also made only one payment under this decision.  PECO 1 at 2.  It is BCS policy to direct “repeaters” to pay some portion of the amount unpaid under the previous decision, which is reasonable. 



There were 7 months between Thomas’ one payment in February 2002 under the previous decision and October 2002, when she filed this next informal complaint.  However, there is no clear way to calculate a lump sum amount of $339.00 based on that non-compliance.  I do infer that the amount is based in some way on the arrearage accrued under the previous informal decision.



BCS directed that this payment be made by October 30, 2002, and that Thomas begin making payments under the payment plan in November.  Therefore, under the Stammel discussion, this amount is clearly arrearage-related, and is not part of “the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement [directed by BCS]”.  Stammel, Slip Opinion at 7-8.  Therefore, I will omit this amount from my Initial Decision order.

Conclusions of Law


1.
The Commission has jurisdiction of the subject matter and the parties.



2.
Complainant, Diana Thomas, is obligated to pay the consumption portion of her bill in order to avoid a termination of service.  52 Pa. Code §§56.1, 56.181, 56.174 (3);  Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003; Claypool.

ORDER


THEREFORE,



IT IS ORDERED:



1.
The above-captioned complaint docketed at C-20028834, Diana Thomas v. PECO Energy Company, is hereby dismissed with prejudice and the case shall be marked closed.



2.
PECO Energy shall issue a bill to Diana Thomas which represents the missed consumption payment resulting from non-compliance with the BCS Decision, within fifteen (15) days of the date of entry of this Opinion and Order.  



3.
The bill issued in accordance with Ordering Paragraph No. 2 will be due and payable by Diana Thomas within thirty (30) days of issuance.  


4.
Thereafter, Diana Thomas shall pay to PECO Energy current monthly bills as they fall due, plus fifteen dollars ($15.00) per month toward the overdue arrearage owed to PECO Energy.  


5.
As long as Diana Thomas adheres to the payment arrangement stated in this Order, PECO Energy is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.  She must pay her current consumption charge to avoid termination.


6.
If Diana Thomas fails to keep the payment arrangement stated in this Order, PECO Energy is authorized to suspend or terminate service in accordance with the Commission’s regulations in Chapter 56 of the Commission’s regulations.  






_____________________________________





ALLISON K. TURNER




Administrative Law Judge





(Sitting as Special Agent)

Dated:

May 30, 2003
	�	We note that Section 56.174(c) also provides that the utility may request that the stay be lifted.  52 Pa. Code §56.174(c). The Commission will consider these requests on a case by case basis.  
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