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History of the Proceeding

On February 26, 2003, Anthony Cannon (complainant) filed a formal Complaint (Complaint) against UGI Utilities, Inc. – Gas Division (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20039724.

The Complaint reads, in its entirety, as follows:

(1) Always reminding them of sending personal meter reading cards
(2) UGI’s letter of concern involving the furnace and its possible faults never acted upon

(3) Trying to charge me for a problem which they discovered during inspection

(4) During phone call complaint hearings, their representatives seemed very bias and rude and acted as if my concerns meant absolutely nothing
(5) Accuracy of meter and billing

On April 17, 2003, Jason B. Hopp, Esquire, and the law firm of Kozloff Stoudt, P.C., entered an appearance on behalf of respondent.

On April 24, 2003, respondent filed and served (April 23, 2003) its Answer (Answer) and a Motion For Judgment On The Pleadings (Motion).  Respondent’s Answer denied the material averments of the Complaint and its Motion raised the defense of res judicata.

By Motion Judge Assignment Notice dated May 20, 2003, respondent’s Motion was assigned to me for a ruling and the parties were advised of my assignment.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to respondent’s Motion was due not later than May 16, 2003.  52 Pa.Code §§1.12(a), 1.56(a)(1) and (b), 5.102(a).

No answer to the Motion has been filed by the complainant.  Respondent’s Motion is, therefore, procedurally ready to be ruled upon.

Findings Of Fact

1.
Complainant is a customer of respondent.

2.
On February 26, 2003, complainant filed his Complaint against respondent at Docket Number C-20039724.

3.
Complainant has previously filed a formal complaint against respondent at Docket Number Z-00849753 on November 21, 2000.

4.
Complainant has previously filed a formal complaint against respondent at Docket Number C-20026883 on February 12, 2002.

5.
The claims raised by complainant in the instant Complaint are the same claims raised by complainant in the formal complaint he filed on November 21, 2000, at Docket Number Z-00849753.

6.
The claims raised by complainant in the instant Complaint are the same claims raised by complainant in the formal complaint he filed on February 12, 2002, at Docket Number C-20026883.

7.
By Opinion and Order adopted November 30, 2001, entered December 7, 2001, the Commission adopted the Initial Decision of Administrative Law Judge Debra Paist at Docket Number Z-00849753 and denied (sic) the formal complaint.

8.
By Opinion and Order adopted May 9, 2002, entered May 10, 2002, the Commission denied complainant’s Petition for Reconsideration of the Commission’s Opinion and Order adopted November 30, 2001, entered December 7, 2001, at Docket Number Z-00849753.

9.
By Opinion and Order adopted August 8, 2002, entered August 9, 2002, the Commission adopted the Initial Decision of Administrative Law Judge Herbert S. Cohen at Docket Number C-20026883 and dismissed with prejudice the formal complaint.
10.
On April 24, 2003, respondent filed its Motion raising the defense of res judicata.

11.
Complainant’s answer to respondent’s Motion was due not later than May 16, 2003.

12.
No answer to the Motion has been filed by the complainant.

Discussion

The Commission’s Regulations provide for a judgment on the pleadings.  52 Pa.Code §5.102 provides, in relevant part:

§ 5.102. Motions for summary judgment and judgment on the pleadings.

(a) Motion for judgment on the pleadings. After the pleadings are closed, but within a time so that the hearing is not delayed, a participant may move for judgment on the pleadings. An answer to a motion for judgment on the pleadings may be filed within 20 days of the date of service of the motion.

. . .

(c) Decisions on motions.

(1) The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving participant is entitled to a judgment as a matter of law. If a motion is granted, the presiding officer will do so in the form of an initial or recommended decision which shall be subject to exceptions. As in the case of other initial or recommended decisions, the procedures regarding exceptions to the Commission apply. If the motion is denied, the presiding officer will do so in the form of a written order.

The criteria in ruling on a Motion for Judgment on the Pleadings are familiar.

Judgment on the pleadings is only appropriate where no material facts remain in dispute.  (citations omitted)  Only where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should a judgment on the pleadings be entered.  (citations omitted).

Williams v. Lewis, 319 Pa.Super. 552; _____, 466 A.2d 682; 683(1983).

When ruling on a motion for judgment on the pleadings, the trial court must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts which he specifically admits.  (citation omitted)  Judgment on the pleadings should be entered only when the case for determination is clear and free from doubt.  (citation omitted).

Reuben v. O'Brien, 91 Pa.Commw. 80; _____, 496 A.2d 913; 915(1985).

A court should grant a motion for judgment on the pleadings where the pleadings demonstrate that no genuine issue of fact exists, and that the moving party is entitled to judgment as a matter of law.  (citation omitted).

Fowkes v. Shoemaker, 443 Pa.Super. 343, ____, 661 A.2d 877, 878(1995).

The policies underlying the doctrine of res judicata are: minimizing the judicial energy devoted to individual cases, establishing certainty and respect for court judgments, and protecting the party relying on the prior adjudication from vexatious litigation.  See, Lebeau v. Lebeau, 258 Pa.Super. 519, 393 A.2d 480(1978).

[A] final judgment rendered by a court of competent jurisdiction on the merits is conclusive of the rights of the parties and their privies and constitutes a bar to a subsequent action involving that same claim, demand, or cause of action and issues determined therein (citations omitted).
Lebeau v. Lebeau, 258 Pa.Super. 519; _____, 393 A.2d 480; 482(1978).

Four conditions must be shown to support a claim of res judicata:



1) identity of the thing sued upon;



2) identity of the cause of action;



3) identity of the persons or parties to the action;



4) identity of the quality or capacity of the parties suing or sued.


Id. at _____, 393 A.2d at 482.

The doctrine of res judicata may be applied in administrative agency proceedings.  See, Philadelphia Electric Co. v. PA Public Utility Comm’n, 61 Pa.Commw. 325, 433 A.2d 620(1981), Charles Black v. Equitable Gas Company, 58 PA PUC 433(1984).

Where the four identities are present, a judgment entered by consent or by agreement will bind the parties with the same force and effect as if it had been entered after a full hearing on the merits.  See, A. C. Elfman & Sons, Inc. v. Clime, 355 Pa.Super. 394, 513 A.2d 488(1986).

The binding effect of a former adjudication does not depend upon the evidence or arguments presented (citations omitted).
Fleming v. Strayer, 367 Pa. 284; _____, 80 A.2d 786; 788(1951).

Res judicata encompasses not only those issues, claims or defenses that were actually raised in the prior proceeding, but also those which could or should have been raised and were not (citations omitted).
Scott v. Mershon, 441 Pa.Super. 551; _____, 657 A.2d 1304; 1307(1995), alloc. den., 675 A.2d 1250(1996).

With these well-established legal principles in mind, it is clear that the instant Complaint filed February 26, 2003, is barred by the doctrine of res judicata, and respondent is entitled to judgment on the pleadings.

Complainant and respondent are the same parties in both this Complaint and in those at Docket Numbers Z-00849753 and C-20026883.

The capacity of both parties (customer and public utility providing natural gas service) is exactly the same.

The “thing sued upon”, respondent’s alleged failure to timely provide meter reading cards, respondent’s alleged failure to repair the furnace at complainant’s residence, complainant’s problems with his bills from respondent, and the alleged bias of respondent’s representatives during previous telephonic hearings have all been raised by complainant before.

Finally, the cause of action, respondent’s alleged inadequate service to complainant, is identical.

Complainant previously prosecuted the same issues as raised in this Complaint.  He was twice afforded an opportunity to be heard.
  To allow a third, duplicative, Complaint to proceed would completely thwart the policies underlying the doctrine of res judicata.  Respondent deserves the protection from vexatious litigation that the doctrine provides.

Complainant has had his “shots”(twice) at respondent; he is not entitled to another.

Respondent’s Motion will be granted and the instant Complaint dismissed.  Further, complainant’s repeated filing of formal Complaints raising the same issues against respondent has become vexatious litigation and an abuse of the administrative process.  In accordance with Commission precedent, the instant Complaint will be dismissed with prejudice and the Commission Secretary directed not to accept any filings from complainant regarding the subject matter of this proceeding.  Cf., Mr. And Mrs. David C. Scibelli v. Metropolitan Edison Company, 68 PA PUC 286(1988), Agnes Manu, et al. v. AT&T Communications of Pennsylvania, Inc., et al., Docket Numbers F-09029141, C-00935014, C-00934970, C-00923621 and C-00924554, Opinion and Order adopted May 4, 1994, entered May 9, 1994, Dwight C. Dudley v. The Peoples Natural Gas Company, Docket Number C-00967991, Opinion and Order adopted March 13, 1997, entered March 21, 1997, Saul H. Segan v. PECO Energy Company, Docket Number C-00967954, Opinion and Order adopted April 24, 1997, entered April 28, 1997, Theresa Bass v. Bell Atlantic-Pennsylvania, Inc., Docket Number C-00981979, Opinion and Order adopted January 27, 2000, entered January 28, 2000.

The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Commw. 259, 563 A.2d 548(1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.  The Complaint is barred by the doctrine of res judicata.  A hearing would be a fruitless exercise.

Conclusions of Law

1.
The Commission has jurisdiction over the subject matter of and the parties to this case.

2.
The doctrine of res judicata is based upon the policies of minimizing the judicial energy devoted to individual cases, establishing certainty and respect for court judgments, and protecting the party relying on a prior adjudication from vexatious litigation.

3.
The doctrine of res judicata bars a subsequent action involving the same claim, demand, or cause of action and issues determined by a final judgment of a court of competent jurisdiction in a previous action.

4.
For the doctrine of res judicata to apply, four conditions must be shown:



1) identity of the thing sued upon;



2) identity of the cause of action;



3) identity of the persons or parties to the action;



4) identity of the quality or capacity of the parties suing or sued.

5.
The doctrine of res judicata may be applied in administrative agency proceedings.

6.
When the four conditions required to be shown for the doctrine of res judicata to apply are present, a judgment entered by consent or by agreement will bind the parties with the same force and effect as if it had been entered on the merits.

7.
The binding effect of a former adjudication does not depend upon the evidence or arguments presented.

8.
The doctrine of res judicata encompasses not only those issues, claims or defenses that were actually raised in the prior proceeding, but also those which could or should have been raised and were not.

9.
The thing sued upon, the cause of action, the persons or parties to the action, and the capacity of the parties suing or sued in the instant Complaint are identical to those in the proceedings Anthony “Tony” Cannon v. UGI Utilities, Inc., Docket Number Z-00849753, and Anthony Cannon v. UGI Utilities, Inc. – Gas Division, Docket Number C-20026883.

10.
The instant Complaint is barred by the doctrine of res judicata.

11.
Attempts to repeatedly re-litigate an issue previously decided, by filing duplicative formal Complaints with the Commission, constitute vexatious litigation and are an abuse of the administrative process.

12.
Abuse of the administrative process warrants dismissal of the Complaint with prejudice and directing the Commission Secretary not to accept any filings from the complainant regarding the subject matter of the proceeding.

13.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

14.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

15.
This case does not involve disputed questions of fact, but rather a question of law only.

16.
A hearing is not necessary in this case.

Order

THEREFORE,

IT IS ORDERED:

1.
That the Motion For Judgment On The Pleadings filed April 24, 2003, in the above-captioned case by UGI Utilities, Inc. – Gas Division is granted.

2.
That the Complaint filed February 26, 2003, by Anthony Cannon against UGI Utilities, Inc. – Gas Division, Docket Number C-20039724, is dismissed with prejudice and the record marked closed.

3.
That the Secretary of the Public Utility Commission be directed not to accept any filings from Anthony Cannon regarding the subject matter of this proceeding.

Date: May 30, 2003



_________________________________







Wayne L. Weismandel







Administrative Law Judge
�	By his own choice he did not participate in the proceedings at Docket Number C-20026883.
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