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Z-01107626
               v.
PPL Electric Utilities Corporation
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Frank and Judi Viola (Complainants) filed on April 1, 2003, to the Initial Decision of Administrative Law Judge (ALJ) Debra Paist that was issued on March 13, 2003.  Although timely filed, the Exceptions were not served upon PPL Electric Utilities Corporation (Respondent).  Those Exceptions were subsequently served by Secretarial Letter dated April 10, 2003.
  The Respondent filed Reply Exceptions on April 24, 2003.
History of the Proceeding


On August 8, 2002, the Complainants filed a Formal Complaint against the Respondent wherein they alleged a financial inability to pay their utility bills.  The instant Complaint is occasioned by an appeal of a Decision by the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainants.  By that Decision, which was issued on July 3, 2002, at No. S.T. 1107626, the BCS directed the Complainants to pay current monthly bills when due, plus $100 per month toward the arrearage.



On August 29, 2002, the Respondent filed an Answer to the instant Complaint.  On January 6, 2003, the ALJ conducted an evidentiary hearing.  The Complainants participated pro se at the hearing.  The Respondent was represented by counsel.  The ALJ’s Initial Decision was issued on March 13, 2003.  



The Complainants filed Exceptions on April 1, 2003.  However, the Complainants failed to serve the Respondent with a copy of its Exceptions.  As a result, on April 10, 2003, the Secretary of the Commission served a copy of the Complainants Exceptions on the Respondent allowing ten days, or until April 20, 2003, for the filing of any Reply Exceptions.  On April 24, 2003, the Respon​dent filed Reply Exceptions, which were initially rejected as untimely.  By letter dated May 28, 2003, counsel for the Respon​dent notified the Commission that receipt of the Secretarial Letter did not occur until April 14, 2003.  The Respondent also asserted that the transmittal letter which served the Complainants’ Exceptions was sent to an incorrect address for the Respondent’s counsel.  Thus, the Respondent contended that its Reply Exceptions were timely filed.  



A review of the Secretarial Letter which served the Complainants’ Exceptions reveals that it was, indeed, addressed to an incorrect address for the Respondent’s counsel.  Accordingly, we deem the Respondent’s Reply Exceptions to have been timely filed and will consider them in our determination of the Complainants’ Exceptions.  
Discussion


ALJ Paist made twenty-three Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are adopted without comment unless modified or rejected expressly or by necessary implication by this Opinion and Order.


The ALJ found the Complainants' monthly income to be $4,682, determined as follows:  
Complainant Frank Viola's Employment

 $2,350.00
Complainant Judi Viola's Employment

      268.00
Social Security Disability 



      514.00
Income from Rental Property


   1,550.00
Total






 $4,682.00


We note that during the informal complaint process, the BCS had deemed the Complainants to be Level 3 customers.
  The BCS determination did not include the income from rental property of $1,550, or the Social Security Disability of $514.00, which became evident during the hearing.  Including that income, the Complainants are deemed to be Level 4 customers.



The ALJ found the Complainants’ reasonable monthly allowable expenses to be $1,711.00, determined as follows:

Home Mortgage




   $690.00
Homeowners Insurance



       69.00
Electric Heat





     187.00
Trash Removal




       60.00
Telephone





       25.00
Food






     550.00
Job-Related Cable Television


       50.00
Medical Expenses




       80.00
Total






$1,711.00



The ALJ found that the Complainants had not made a payment on their account since December 28, 2001.  The ALJ further found that the Complainants had entered into at least five payment arrangements since 1999, have failed to adhere to four of those arrangements, and that the Complainants did not comply with the BCS-recommended payment plan under appeal.  As of January 6, 2003, the Complainants had an account balance of $2,296.28.  The ALJ concluded that the Complainants should have paid $1,722.00 for the period from July 26, 2002, to December 26, 2002, pursuant to the BCS Decision.  


The ALJ recommended that the Complainants be directed to make a payment within sixty days of the date of entry a final Commission Order in this matter, in an amount sufficient for the Complainants to become current with the BCS Decision under appeal, consistent with our prior action in Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730 (Order entered December 22, 1995) (Claypool).  The ALJ also recommended that the BCS-recommended payment arrangement be upheld.  (I.D., at 8‑9).  


The Complainants’ Exceptions consist of one hand written page, accompanied by several documents which are proffered in support of changes alleged to have occurred since the close of the record.  Therein, the Complainants allege that they cannot afford to make the catch-up payment called for in the Initial Decision.  The Complainants allege further that the monthly mortgage payment on the rental property that they own has increased from the amount of $660.00, reported in the Initial Decision, to $791.50 because they have fallen behind on the payments.  


The Complainants further allege that they do not regularly receive $1550.00 per month in rental income.  The Complainants state that they received that amount of income in a month in which the tenants paid up on amounts due.  


In its Reply Exceptions, the Respondent states that the Complainants are attempting to include evidence not offered at the time of the hearing in support of their Exceptions and that the Exceptions should be denied.  



The first issue to be addressed involves the Complainants’ efforts to introduce new evidence through their Exceptions, such as a change in the amount of the payments on a rental property.  Our Regulations at Section 5.431, 52 Pa Code § 5.431, address this issue.  That Section provides that no evidence may be produced or considered after the close of the record except for good cause shown.  Here, the Complainants do not provide any reason why the facts they attempt to introduce through their Exceptions should be entertained after the close of the record.  Accordingly, we will not consider facts which the Complainants attempt to argue through their Exceptions that are not part of the record developed before the ALJ.  


Moving to the substance of the Complainants’ Exceptions, the following analysis proffered by the ALJ is helpful in the resolution of this matter:  
In their testimony at hearing, Customers emphasized that they experienced some financial hardship through the loss of Mrs. Viola's job at Video Monitoring Services in July of 2002 and the loss of Mr. Viola's second part-time job (Fact-findings 6.c and 14).  Although the lack of income from these jobs undoubtedly was felt by Customers, I am mindful that Customers nevertheless bought a rental property one year ago and claimed at hearing to be up-to-date in the mortgage pay​ments for their own $180,000.00 home and the $68,000.00 rental property (Fact-findings 1.c, 15 and 23).  Customers' credible testimony establishes a current, monthly household income of $4,682.00 including tenants' rent, (Fact‑findings 3 and 15.b) and reasonable, monthly household expenses of $1,524.00 apart from any payment for Utility service (Fact-finding 2).  The difference of $3,158.00 between Customers' current, monthly income and reasonable, monthly expenses is sufficient to allow Customers to pay their regular monthly 
Utility budget amount of $187.00 plus $100.00 each month on their overdue Utility balance as ordered by the Bureau (Fact‑finding 21).  

(I.D., at 8).


The ALJ cited Freneic Young v. PECO Energy Company, docketed at No. C‑00956790 (Order entered February 14, 1996) (Young), for the proposition that when a customer is having difficulty in paying utility bills, the customer is expected to rearrange household finances so as to eliminate luxury items with the result that the customer’s income becomes available to meet his or her essential expenses such as electric heat.  In the matter before us, the ALJ recommended that the following monthly expenses not be considered in fashioning a payment arrangement: Rental Property Mortgage $660.00; Cable Television (HBO) $25.00; Car Loan $300.00; Car Insurance $130.00; and Gas/Oil $80.00.  


Consideration of rental income in fashioning a payment arrangement is an atypical issue in an ability to pay case.  In Bruce Herer v. Duquesne Light Company, docketed at No. Z‑00338035, (Order entered October 23, 1997), (Herer), the Commission held that total household income and expenses must be considered in fashioning a payment plan.  In the matter before us, we conclude that the rental property income is available for the maintenance of the household.  Consistent with our prior action in Herer, we will adopt the ALJ's recommendation to include the rental income in fashioning a payment arrangement.


With regard to the rental property mortgage of $660.00 per month, we find that since the income from the rental property is considered in fashioning a payment arrangement, equity requires that the expenses incurred in producing the income should also be considered in the calculation.  Accordingly, we reject the ALJ's recommendation to exclude mortgage expense of $660.00 per month, and shall factor this amount into our determinations herein.


We note that the ALJ’s recommendation divided the monthly cable television expense into two categories:  (1) job related of $50.00 and (2) HBO of $25.00.  The ALJ considered the $50.00 monthly expense as being job related since one of the Complainants used cable television to tape local news for his job as an independent contractor.  However, the ALJ did not consider the $25.00 monthly expense for HBO to be job related.  That expense was found to be unnecessary.  


During our review of the tape of the hearing, we heard the Complainants’ testimony that they are not reimbursed for the cable television expense.  Although cable television is not ordinarily considered as an expense in fashioning a payment arrangement we will, in this instance, consider as a legitimate expense the $50.00 monthly expense associated with job related cable usage.  Accordingly, we shall adopt the ALJ’s recom​mendation regarding the cable television. 


Based upon the record in this proceeding, we find the elimination of the other expenses, as recommended by the ALJ, to be reasonable and in accordance with Young, supra.  


As a result of the foregoing, we find that the Complainants have total monthly income of $4,682.00 and total allowable monthly expenses of $2,371.00, including the monthly budget amount of $187.00 for electric service.  This results in a remaining monthly income amount of $2,311.00 with which the Complainants can pay the $100.00 per month amount toward their arrearage, as directed by the BCS' payment arrangement.  



The excluded monthly expenses amount to a total of $535.00.  Even if these additional expenses were included in our analysis, the Complainants would still have enough resources to meet all their monthly obligations with a monthly amount of $1,676.00 remaining.
  
Based upon the foregoing discussion, we shall uphold the BCS’ payment arrangement established herein.  


We note that after the issuance of the Initial Decision in this action, the Commission adopted its Opinion and Order in Stammel v. PG Energy, docketed at No. C‑20027994 (Order entered May 21, 2003), (Stammel).  In Stammel, we reviewed and affirmed the policy set forth in Claypool.  In Claypool, the complainant was directed to make a payment equal to the undisputed current monthly usage (the “consumption” portion of a payment arrangement), that is required to be paid pursuant to the Commission’s Regulations at 52 Pa. Code § 56.174(3).  Further, the Commission, in Claypool, recognized that the filing of a formal complaint as an appeal from a BCS Decision served to stay the arrearage portion of the payment arrangement pending resolution of the appeal process.  


Since Claypool, a policy evolved so that prior to Stammel, the “catch up” amount came to include both the arrearage portion of a complainant’s payment arrange​ment as well as the consumption portion of the bill.  However, as reaffirmed in Stammel, and as mandated in Section 56.174(3) of our Regulations, 52 Pa. Code § 56.174(3), the arrearage portion is stayed when a complainant brings a formal complaint from a mediation Decision of the BCS.  That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  (Id.).  Therefore, we will modify the ALJ’s Initial Decision per Stammel, and direct that the “catch up” amount be limited to the consumption portion of the payment arrangement.  

Conclusion


Based on our review of the record evidence, we conclude that the Complainants’ Exceptions are not meritorious and will be denied.  We further conclude that the ALJ’s Initial Decision, as modified, is amply supported by substantial and competent evidence in the record; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Frank and Judy Viola are denied.  


2.
That the Initial Decision of Administrative Law Judge Debra Paist is adopted as modified by this Opinion and Order.  


3.
That, within fifteen (15) days of the date of entry of this Opinion and Order, PPL Electric Utilities Corporation., shall submit a bill to Frank and Judi Viola for the missed consumption payments resulting from non-compliance with the BCS Decision.  


4.
That Frank and Judi Viola shall have thirty (30) days from the date of service to pay the bill, submitted, pursuant to Ordering Paragraph No. 3 of this Opinion and Order.  


5.
That, thereafter, Frank and Judi Viola shall pay to PPL Electric Utilities Corporation., current monthly budget bills, plus $100.00 per month toward the overdue amount owed to PPL Electric Utilities Corporation.  


6.
That, as long as Frank and Judi Viola adhere to the payment schedule stated in this Opinion and Order, PPL Electric Utilities Corporation is enjoined from suspending or terminating their electric service, except for valid safety or emergency reasons.  


7.
That, if Frank and Judi Viola fail to keep the payment schedule stated in this Opinion and Order, PPL Electric Utilities Corporation is authorized to suspend or terminate service in accordance with the Chapter 56 of the Commission’s Regulations.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 21, 2003
ORDER ENTERED:  August 26, 2003
	�	The Secretarial Letter informed the Respondent that Reply Exceptions could be filed within ten days of service of the Secretarial letter.


	� 	Level 3 is monthly income between $1,503 and $2,986 for a household of two people.


	� 	Level 4 is monthly income which exceeds $2,996 for a household of two people


�	Calculation is as follows:


		Total Monthly Income			$4,682.00


		Less:


			Monthly Allowable Expenses			   2371.00


			Arrearage Payment			                           100.00


			Additional Monthly Expenses			     535.00


		Remaining Amount				$1,676.00 
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