PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265
Public Meeting held June 26, 2003
Commissioners Present:

Terrance J. Fitzpatrick, Chairman

Robert K. Bloom, Vice Chairman

Aaron Wilson, Jr.

Glen R. Thomas
Kim Pizzingrilli

Pennsylvania Public Utility Commission





M‑00021612


v.
Philadelphia Gas Works

OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration is the Petition for Reconsideration and Clarification (Petition) filed on April 15, 2003, by the Office of Consumer Advocate (OCA).  The Petition seeks reconsideration and clarification of our Opinion and Order entered at Docket Number M-00021612 on March 31, 2003 (Restructuring Order).  The Restructuring Order addressed the Restructuring Petition filed by Philadelphia Gas Works (PGW) pursuant to Section 2212(g) of the Public Utility Code (Code), 66 Pa. C.S. § 2212(g).  
History of the Proceeding


A complete history of this proceeding may be found in our Restructuring Order at pages one through four.  Our Restructuring Order resolved all issues presented by PGW’s Restructuring Petition as required by Section 2212 of the Code.  Included in those issues were the treatment of certain components of PGW’s gas cost rate (GCR) (Restructuring Order at 25-28), tariff issues pertaining to Chapter 56 of the Commission’s regulations (relating to standards and billing practices for residential utility service) (Restructuring Order at 36-45) and cost offsets relating to PGW’s Universal Service program (Restructuring Order at 60-62).  


In its Petition, the OCA seeks reconsideration of the Restructuring Order’s resolution of certain components of PGW’s GCR, clarification of the resolution relating to PGW’s tariff provisions issued under Chapter 56 of our regulations and reconsideration of the Restructuring Order’s resolution of the application of cost offsets to the cost of PGW’s universal service program.  


PGW filed a timely response on all three issues presented in the Petition.  The OSBA responded only to the first issue relating to components of PGW’s GCR.  CEPA filed a letter response which generally expressed support for OCA’s arguments on reconsideration and clarification.


On April 17, 2003, we entered an Opinion and Order at this docket which granted reconsideration, pending review of, and consideration on, the merits.  Replies to the Petition have been filed by PGW and the Office of Small Business Advocate (OSBA).  A letter of support for the Petition was filed by The Consumers Education and Protective Association, the Association of Community Organizations for Reform Now, The Tenant’s Action Group, and the Action Alliance of Senior Citizens of Greater Philadelphia (collectively referred to as CEPA).
Discussion


The standard for reconsideration of Commission decisions is set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 533 (1985).  We stated, in pertinent part, that:

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  . . .  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considered which appear to have been overlooked or not addressed by the Commission.
56 Pa. P.U.C. at 559.



This Commission’s approach to reconsideration pursuant to Section 703(g) of the Code has also been discussed by the Pennsylvania Commonwealth Court.  That court has held that, “The PUC has the discretion whether to act on a petition for rescission or amendment, and because the relief of rescission or amendment under Section 703(g) may result in the disturbance of final orders, it should be granted judiciously and only under appropriate circumstances.”  West Penn Power Company v. Pennsylvania Public Utility Commission, 659 A.2d 1055, 1065, 1995 Pa. LEXIS 255 (Pa. Cmwlth. 1995), appeal denied, 1996 Pa. LEXIS 606 (1996).


The OCA raises three discrete issues regarding the Restructuring Order.  First, the OCA seeks reconsideration of our treatment of certain components of PGW’s GCR.  (Petition at 3-6).  Second, the OCA requests clarification of that part of our Restructuring Order which addressed PGW’s compliance with the consumer protection and quality of service provisions of the Natural Gas Choice and Competition Act (Act), 66 Pa. C.S. § 2201-2212.  (Petition at 6-9).  Lastly, the OCA seeks reconsideration of the Restructuring Order’s determination regarding the application of offsets to the cost of PGW’s Universal Service program.  (Petition at 10-14).  We will address these issues in the order presented.
A.
GCR Components


In this issue, the OCA requests that we reconsider the Restructuring Order and specifically address the OCA’s position on the mechanism for the recovery of certain supply security and balancing costs.  The crux of the issue is whether certain costs are to be recovered through PGW’s GCR or through distribution rates.  (Petition at 3-6).  


On March 1, 2003, PGW submitted its annual GCR filing pursuant to Section 1307(f) of the Code, 66 Pa. C.S. § 1307(f).  That GCR proceeding has been docketed at R-00038173.  On May 14, 2003, PGW submitted a Joint Petition for Settle​ment which proposed a resolution of that proceeding.  Among the signatories to that Joint Petition are the OCA and the OSBA.  Included in the terms and conditions of the Joint Petition for Settlement filed at R-00038173 is a provision that proposes a resolution of this first issue presented in the Petition.  (See, Joint Petition for Settlement filed at R‑00038173 on May 14, 2003, p. 9, ¶ 11).


The OCA filed a letter at this docket on June 11, 2003, explaining that the Joint Petition for Settlement filed at R-00038173 is intended to propose a resolution of the GCR component issue presented in the Petition here.  Accordingly, we will reserve the issue of PGW’s GCR components to the GCR proceeding at R-00038173 and our consideration of the Joint Petition for Settlement filed at that docket.
B.
Clarification of Consumer Protection, Quality of Service Issues, Chapter 56 

and the Act.


This issue revolves around provisions of the Act which establish that customer service and consumer protections shall be maintained at the same level of quality under retail competition as they had prior to the effective date of the Act.  Section 2206(a) of the Act provides in pertinent part:
Customer service and consumer protections and policies for retail gas customers shall, at a minimum, be maintained at the same level of quality under retail competition as in existence on the effective date of this chapter.

66 Pa. C.S. § 2206(a).



Similarly, Section 2203(7) of the Act provides:

The commission shall, at a minimum, continue the level and nature of the consumer protections, policies and services within its jurisdiction that are in existence as of the effective date of this chapter to assist low-income retail gas customers to afford natural gas services.

66 Pa. C.S. § 2203(7).  As noted by the OCA, Section 2203(3) also mandates that the standards for consumer protections must be maintained “at the levels consistent with this chapter.”  66 Pa. C.S. § 2203(3).


Based on the foregoing statutory provisions, the OCA argues that the Restructuring Order is unclear about whether or not PGW may reduce existing consumer protection provisions in its historic tariff that exceed Chapter 56 requirements to the levels mandated in Chapter 56.  According to the OCA, PGW has proposed “significant changes to its credit and collection policies and practices, as embedded in its current tariff, that would eliminate historical consumer protections that PGW has afforded its customers.”  (Petition at 6).  The OCA asserts that tariff provisions governing the length of time required for termination notices; personal contacts and other processes surrounding termination of service; and, the length of time within which emergency medical certifications may stop the service termination process are all implicated if clarification is not provided.  The OCA argues that PGW’s proposed tariff reduces each of these protections from their historic levels.  The OCA maintains that those changes, even if the resulting level of protection is consistent with current Chapter 56 of our regulations, would violate the Act since those protections would be reduced below the levels in existence as of the effective date of the Act.  (Petition at 7-9).


PGW argues that the Act requires that consumer protections must remain at the same level of quality as of the effective date of the Act.  However, PGW asserts that the Act does not require that PGW maintain specific pre-Act consumer service practices.  Also, PGW argues that the record in this matter reveals that PGW has not only main​tained its level of quality of customer service, but has improved upon it.  (PGW Answer filed April 25, 2003, at 3-7).  PGW also argues that while the OCA describes examples of PGW’s tariffs that it would like to see maintained in prior form, it has provided no evidence as to why the former practices provide better or more effective protections to consumers than Chapter 56 protections.  (Id. at 7-8).


In our Restructuring Order, we stated, in pertinent part, that:

The Act requires PGW to convert its accounting, billing, collection, and other systems and procedures to comply with the requirements applicable to jurisdictional gas companies and the applicable rules, regulations, and orders of the Commission.  66 Pa. C.S. § 2212(h)(1).  PGW must meet the Commission’s residential utility service requirements of Chapter 56 and must maintain existing consumer protections and policies at the same level of quality.

(Restructuring Order at 36).



We also stated the following in concluding our discussion of this issue:  
On the effective date of this Opinion and Order, Chapter 56 will be in effect and any PGW tariff provision that does not meet the standards of Chapter 56 is void.  The compliance filing resulting from this Opinion and Order is the appropriate time for PGW to revise its tariffs to conform to Chapter 56.

(Id. at 39).



Regarding the issue before us, we agree with PGW that it is the level of quality of services and protections that must be maintained per the Act.  The Act does not require every specific pre-Act practice to remain in force, so long as the level of quality of services and consumer protections are not reduced.  We also agree with the OCA that gas distribution companies may, but are not required to, provide protections and services that exceed Chapter 56 requirements.  As we stated in the Restructuring Order, we expect PGW to comply with the Act and Chapter 56 in its compliance filing.  To the extent that any party that believes PGW’s compliance filing does not satisfy that directive, it may address specific tariff provisions in the context of that filing.
C.
Cost Offsets


In the Restructuring Order, we directed PGW to track cost offsets generated by its Universal Service programs until its next base rate proceeding.  At the time of that base rate proceeding, PGW is directed to submit cost offsets and savings, if any.  (Restructuring Order at 61-62).  In our discussion of this issue, we noted that “cost savings and cost offsets, on a per participant basis, should be applied to determine the net incremental costs of the new CRP [PGW’s Customer Responsibility Program] participants that are recovered from ratepayers.”  (Id. at 61).  However, we provided that any offset would be determined only after consideration of PGW’s calculations based upon data gathered during operation of the new program.  (Id. at 61-62).


The OCA seeks reconsideration of our direction that the cost offset information be tracked and submitted at PGW’s next base rate case.  The OCA argues that it appears that we have overlooked the fact that PGW “will be collecting the majority of the cost of its Universal Service Programs from customers through a reconcilable surcharge beginning September 1, 2003.  (PGW St. 7 at 6-7).  This surcharge is to be reconciled and updated each March at the time that PGW files its Gas Cost Rate proceeding.”  (Petition at 12).  The OCA submits that there is no indication whether PGW is to return the savings and offsets at the time of the base rate case, or how the issue is to be addressed for ratemaking purposes.  (Id.).  



According to the OCA, any attempt to apply past savings in a base rate case raises issues implicating retroactive ratemaking and rate levels.  The OCA argues that a failure to apply savings and offsets in current rates raises the possibility that PGW will over recover universal service costs until its next base rate case and retain those revenues already collected.  The OCA suggests that if we do not accept the OCA’s offset calculations, we should direct PGW to track savings and offsets until the first Universal Service program surcharge reconciliation in March of 2004.  The OCA also asserts that PGW should be directed to retain a specific expert for purposes of tracking and reporting on savings and offset data.  (Petition at 13-14).


PGW rejoins that the OCA is merely repeating arguments raised below, and fails to meet the Duick standards.  In addition, PGW asserts that the OCA’s suggestion of savings and offsets were speculative, dismissed by the ALJ and not adopted by the Commission.  PGW also states that the OCA’s suggestion that tracking and reconciliation of the Universal Service program charge be advanced to the March 2004 reconciliation is untimely and impractical.  PGW argues that the time period suggested by the OCA does not provide sufficient time to measure results and is impractical given PGW’s task of moving under our regulation at the same time that it opens itself to competition.  (PGW Answer filed April 25, 2003, at 8-11). 


PGW points out that a base rate case is “a global proceeding, in which all aspects of expenses can be considered as well as their interrelation.  PGW’s tracking may reveal that while certain expenses have decreased over the period, other [sic] will have increased.”  (PGW Answer filed April 25, 2003, at 10).  PGW takes the position that any recognition of savings and cost offsets in a base rate case could only be realized prospectively, but it notes that the OCA’s cost offset calculations have been found to be speculative, at best.  (Id. at 10-11).  PGW also opposes the OCA’s suggestion that we direct PGW to retain a specific expert to track and study the data.  PGW argues that such a directive invades a matter within PGW’s sound and protected managerial discretion as expressly reserved in Section 2212(s) of the Act, 66 Pa. C.S. § 2212(s).


We will deny the OCA’s request for reconsideration of this issue.  We agree with PGW that, to a large extent, the OCA repeats the arguments made below thus failing to meet the Duick standards.  We also agree with PGW that the period of time from September of 2003, through March of 2004, is too short a period of time to produce adequate data to support a study detailing cost savings and offsets.  Our original determination which calls for such data to be produced at PGW’s next base rate case stands.  At that time, data and the resulting study can be produced and examined in the context of all of PGW’s expenses.  Lastly, we will not direct PGW to retain a specific expert for the purpose of tracking and studying Universal Service cost and offset data.  However, we caution PGW that the data and study produced must permit an examination following the general guidelines set forth in our policy statement at 52 Pa. Code § 69.266.
Conclusion


For the foregoing reasons, we will decline to address the first issue presented in the Petition, reserving consideration of that issue to PGW’s GCR filing at Docket No. R‑00038173.  To the extent that our Restructuring Order required clarifi​cation regarding the application of Chapter 56 of our regulations to PGW’s customer protection provisions of its tariffs, we have set forth that PGW will be required to comply with Chapter 56 as well as the provisions of the Act which require that the level of quality of those protections must not diminish from their levels as of the effective date of the Act.  The OCA is free to contest particular tariff provisions in the context of PGW’s compliance filing.  Finally, we deny reconsideration of our Restructuring Order’s determination relating to the calculation and application of offsets arising from PGW’s Universal Service programs; THEREFORE,


IT IS ORDERED:  That the Petition for Reconsideration and Clarification filed by the Office of Consumer Advocate is granted, in part, and denied, in part, consistent with this Opinion and Order.  







BY THE COMMISSION,







James J. McNulty








Secretary

SEAL

ORDER ADOPTED:  June 26, 2003
ORDER ENTERED:  June 30, 2003



1
10
404911v1


