BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

James R. Martin                



:

                               




:

                v.             




:     Docket No. C-20039667
                               




:

AT&T Communications of Pennsylvania, Inc.          :

INITIAL DECISION

Before

Michael C. Schnierle
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On February 25, 2003, Mr. James R. Martin filed a formal complaint against "AT&T."  The Secretary's Bureau docketed the complaint on April 2, 2003 and served it upon AT&T Communications of Pennsylvania, Inc.  In his complaint, Mr. Martin complained about bills that he had received for mobile telephone service.



On April 22, 2003, AT&T Communications of Pennsylvania, Inc. responded to Mr. Martin’s complaint by filing an answer and a motion to dismiss.


In its motion to dismiss, AT&T Communications of Pennsylvania, Inc. alleged that it does not provide wireless or cellular phone service.  AT&T Communications of Pennsylvania, Inc. alleged that such service is provided by AT&T Wireless, a cellular phone company with which AT&T Communications of Pennsylvania, Inc. has no current affiliation.  Accordingly, AT&T Communications of Pennsylvania, Inc. argued that the complaint should be dismissed as to it because it has no connection to any dispute between Mr. Martin and his wireless phone company.  AT&T Communications of Pennsylvania, Inc. also argued that the complaint should be dismissed because the Commission has no jurisdiction over mobile cellular phone service, citing exclusion (2)(iv) to the definition of "public utility" in 66 PA. C. S. §102.  In its answer, AT&T simply denied the allegations in the complaint.  Appended to AT&T Communications of Pennsylvania, Inc.'s motion and answer is a certificate of service stating that it was served on Mr. Martin by first class mail on April 22, 2003.



By a letter dated May 5, 2003, Chief Administrative Law Judge Robert A. Christianson informed Mr. Martin that, as provided in the Commission’s regulation at 52 Pa. Code §5.101, he had ten days to file an answer to AT&T Communications of Pennsylvania, Inc.’s motion to dismiss.  Also on that day, this case was assigned to me for a ruling on the motion.



To date, more than ten days after service of AT&T Communications of Pennsylvania, Inc.'s motion, I have received no answer to it from Mr. Martin.  Neither the Commission’s computerized docket entry system, nor the Commission's document folder for this case contains any evidence of an answer to the motion.  Accordingly, the motion is ripe for decision.

DISCUSSION


Because Mr. Martin did not answer the motion, the factual allegations in the motion are deemed to have been admitted.  Specifically, AT&T Communications of Pennsylvania, Inc.'s claims that AT&T Wireless is the company responsible for Mr. Martin's phone service, and that AT&T Communications of Pennsylvania, Inc. is not related to AT&T Wireless, are deemed admitted.  Accordingly, this complaint must be dismissed because it was brought against the wrong company.  AT&T Communications of Pennsylvania, Inc. does not render mobile or cellular phone service.  The mere fact that the  Secretary's Bureau served that company with the complaint does not change that fact.   


AT&T Communications of Pennsylvania, Inc.'s claim that the Commission does not have jurisdiction to regulate cellular phone service is not entirely accurate.  Under exclusion (2)(iv) to the definition of "public utility" in 66 PA. C. S. §102, the Commission has no jurisdiction to regulate "[a]ny person or corporation, not otherwise a public utility, who or which furnishes mobile domestic cellular radio telecommunications service."
  In theory, an entity that furnished such service as well as other utility service would be subject to Commission regulation.  As a practical matter, I am unaware of any certificated utility that also furnishes cellular service.  Typically, the providers of cellular service are separate entities from any certificated utilities with which they may be affiliated, e.g., Verizon Pennsylvania, Inc. (a certificated telephone utility) and Verizon Wireless are separate corporations.  Again, in theory, the Secretary's Bureau could serve this complaint on AT&T Wireless, but I seriously doubt that AT&T Wireless renders any utility service in Pennsylvania.
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).   A hearing in this case is not necessary.  The complaint was served on the wrong party.  A hearing would be a waste of time.

CONCLUSIONS OF LAW


1.
AT&T Communications of Pennsylvania, Inc. is not the proper respondent in this case.


2.
Mr. Martin’s complaint must be dismissed because it was served on the wrong party.
ORDER


THEREFORE, IT IS ORDERED:



1.
That the motion to dismiss filed by AT&T Communications of Pennsylvania, Inc. at Docket No. C-20039667 is hereby granted.


2.
That the formal complaint filed by James. R. Martin against AT&T Communications of Pennsylvania, Inc. at Docket No. C-20039667 is hereby dismissed with prejudice.

Dated:    June 3, 2003  















Michael C. Schnierle







Administrative Law Judge

�	For Mr. Martin's benefit, I will explain that the term "jurisdiction" describes the field of litigation in which a tribunal has authority to render adjudications.  Bell Telephone Co. of PA. v. Philadelphia Warwick Co. 355 Pa. 637, 643, 50 A.2d 684(1947).





PAGE  
- 4 -

