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HISTORY OF THE PROCEEDINGS


On September 16, 2002, Kevin E. Browne (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  The Complainant essentially alleged that the Respondent had overestimated his bills for 88 months, that he paid his estimated bills in full and on time, but that the Respondent kept sending more bills which he had already paid.  He asked the Commission to look into this billing practice.


On October 16, 2002, the Respondent filed an answer to the complaint.  It admitted that it had issued him low estimated bills since January 12, 1995 but that it was permitted to rebill for previously unbilled gas service.  It also alleged that it had adjusted the bills to account for gas used at the rates in effect during the time of usage, reducing the bills to $5,852.97 from the amount of $6,303.67.  


On March 27, 2003, at 10:00 a.m., a telephonic hearing was held on the complaint.  The Complainant proceeded unrepresented; the Respondent was represented by Laureto Farinas, Esquire.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes service at 6215 North Fairhill Street, Philadelphia, Pennsylvania.  His gas meter is inside the house (N.T. 4, 15; PGW Exhibit 1).



2.
The Complainant’s gas service was first established in 1993 under his wife’s name and transferred to his on January 1, 1995.  The meter reading at the time of transfer was 1935 (N.T. 13, 14, 18, 19).  


3.
The Complainant’s new meter was installed in May 2002 and his gas service for the period before May 2002 was based on an analysis of what he has been billed by the usage on the new meter (N.T. 19, 20).


4.
The Complainant’s old meter was replaced with a new meter on May 15, 2002.  The old meter should be read 16238 instead of 6238 and the new meter reading was zero (N.T. 11, 14, 22, 23).


5.
Between January 25, 1995 and May 15, 2002, the Complainant consumed 14299 ccf (16238 – 1939) in 2667 days or 5.36 ccf a day or 36.5 ccf a degree day (N.T. 23; PGW Exhibit 2).


6.
Between May 15, 2002 and March 13, 2003, the Complainant consumed 1725 ccf (1725 – 0) in 302 days or 5.71 ccf a day or 34.7 ccf a degree day (N.T. 24; PGW Exhibit 2).


7.
The Complainant’s old meter was tested and was found within the range of acceptability (N.T. 28). 


8.
The Respondent had to issue estimated bills because it could not gain access to the Complainant’s meter (N.T. 15).



9.
On June 25, 2002, the Complainant called the Respondent about his overpayments and asked for a refund.  On July 1, 2002, the Respondent found that the Complainant was underbilled for about 7 years.  He was then rebilled based on an analysis of usage between May 15, 2002 and March 13, 2003 for the disputed period between January 25, 1995 and May 15, 2002 (PGW Exhibits 2 and 3).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles and in a case like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing is incorrect or that the Respondent fails to comply with the Commission’s regulations on meter reading and estimated billing.


The Respondent could not obtain actual meter readings because it was unable to gain access to the meter, which is located inside the house.  


The Complainant disputed the bill of $5,852.97 which was issued for the period of 88 months or 7 and a half years between January 25, 1995 and May 15, 2002.  He seemed to argue that he always paid his estimated bills in full and on time, that when the Respondent replaced his meter with a new one, the actual meter reading of the old one was about 6234, but that he was billed at a reading of 9649.  For these reasons, he was overbilled by a reading of 3415 (9649 - 6234) and wanted a refund (N.T. 10-13).



The Respondent admitted that it billed the Complainant on estimated bills for 88 months because it could not gain access to his meter, but that the reading of 6234 was wrong.  It explained that the Complainant’s meter was made up of a dial with four digits, that when the meter hit 9999, it went all the way around back to zero and then started calibrating back up again, and that this means the Complainant was underbilled.  Because the meter went around one time, the Respondent placed the one (1) before 6238.  This placing made the usage of the underbilled period (36.5 ccf a degree day) in line with the usage of the current period (34.7 ccf a degree day) (N.T. 15, 16, 19, 20, 23, 24, 41).


Section 56.12 of the Commission’s regulations, 52 Pa. §56.12, as it is relevant to this case, provides:


Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.


(4)  Estimate when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, so long as all of the following apply:


(i)  The utility has undertaken reasonable alternative measures to obtain a meter reading, including but not limited to the provision of preaddressed postcards upon which the ratepayer may note the reading of the telephone reporting of the reading.


(ii)  The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.


(iii)  The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.



These provisions above provide an exception to the rule that utility bills must be based on actual meter readings by utility personnel.  They provide for estimates for bills when utility personnel are unable to gain access to obtain an actual meter reading.  They allow, in particular, a utility to render estimated bills when utility personnel are unable to gain access to the meters as long as it gives its customers the opportunity to read the meters and report the readings on preaddressed postcards provided by the utility, or to report by the telephone.  They also provide for a method of verifying the accuracy of meter readings by requiring a utility to obtain an actual meter reading or a ratepayer-supplied reading at least every 6 months or every 4 billing periods for utilities permitted to bill for periods in excess of 1 month, or at least 12 months for utilities permitted to bill for a billing month.
  The purpose of these provisions is to protect customers against utility billing errors, to verify the accuracy of the estimated reading, and to avoid the situation where, as here, a make-up bill for previously underbilled service would cripple a customer’s ability to pay.



Here, the Respondent could not gain access to the Complainant’s meter because the meter is inside the house.  For the 88-month period between January 25, 1995 and May 15, 2002, the Complainant consumed 14299 ccf in 2667 days or 5.36 ccf a day.  The Complainant’s daily consumption for this period is not excessive when compared to his daily consumption between May 15, 2002 and March 13, 2003 (5.71 ccf).  Therefore, I conclude that the Respondent’s explanations for the mechanical function of the Complainant’s old meter are reasonable, that the Complainant’s consumption in the disputed period is not excessive, and that it is only fair that he pay for the service he has received.



However, the Respondent’s conduct in not reading the Complainant’s meter in 88 months and its attempt at recovering service charges beyond the three-year statute of limitations are inordinate and incompatible with the laws.  Eighty-eight months is an exceedingly unreasonable period of time.  It is not 6 months or 4 billing periods, or 12 months.  



About its attempt to recover the service charges beyond the three-year statute of limitations, Section 3314 of the Public Utility Code, 66 Pa. C.S. §3314, provides:

   (a)  General rule. – No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.



The provisions above provide a general limitation period of three years for any action under the Code, except as otherwise provided.  For computing the expiration of the three year (or 1,095-day) statute of limitations period, the statute runs on the last day of the disputed billing period, excluding from it the period (from the date of filing to the date of disposing the informal complaint) a complainant pursued the complainant’s informal complaint.  Duquesne Light Co. v. PUC, 611 A.2d 370 (Pa. Commonwealth Ct. 1992).  The three-year statute limitations equally apply to the Complainant’s payments and the Respondent’s service charges.


Under the three-year statute of limitations above, when computing the service charges on July 1, 2002, the last date of the disputed billing period (the Complainant asked for a refund on June 25, 2002, Finding of Fact No. 9) on which the Respondent discovered the Complainant’s being underbilled, the Respondent should have erased all the service charges incurred by the Complainant before July 1, 1999.  These charges are still part of, and should be excluded from, his outstanding balance.
CONCLUSIONS OF LAW


The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Kevin E. Browne against Philadelphia Gas Works at Docket No. F-01185391 is sustained, in part.



2.
That the Complainant’s service charges, which existed on July 1, 1999, shall be excluded from his outstanding balance.



3.
That the Respondent shall recomputed the Complainant’s consumption for the period between January 25, 1995 and May 15, 2002 using the consumption of 5.36 ccf a day for the period between July 1, 1999 and July 1, 2002, and issue a bill applying the then-applicable tariff rates.



4.
That if the Complainant’s payments for the period between July 1, 1999 and July 1, 2002 are above the bill issued under paragraph 3 of this Order, the Complainant is entitled to a refund.



5.
That if the Complainant’s payments for the period between July 1, 1999 and July 1, 2002 are below the bill issued under paragraph 3 of this Order, the Complainant shall pay the Respondent this difference.

Date:
June 5, 2003


______​​​​​______________________________________






KY VAN NGUYEN






Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	52 Pa. Code §56.2 defines “billing month” as a period of not less than 26 and not more than 35 days and “billing period” as a period of a month, two months or three months.
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