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This Initial Decision dismisses the complaint filed by Myrtle L. Barsotti (Ms. Barsotti) against Duquesne Light Company (Duquesne) for the failure to satisfy the burden of proof.

History of the Proceeding


Ms. Barsotti filed her formal complaint against Duquesne, alleging a dispute regarding the collection of a transition charge, on August 28, 2002.  Duquesne’s answer and new matter were filed on September 27, 2002.  At the same time, Duquesne also filed a preliminary motion to dismiss the complaint for its failure to allege any violation of any statute the Commission has the jurisdiction to administer or of any rule, order, or regulation of the Commission.  By Interim Order dated October 11, 2002, Administrative Law Judge Corbett denied Duquesne’s preliminary motion.


By letter dated February 4, 2003, the Commission notified both parties that the hearing on this complaint would be conducted by means of a telephone conference call on Tuesday, March 25, 2003.  On February 6, 2003, I issued a Prehearing Order pertaining to the scheduled hearing.  Steven L. Barsotti, Esq., filed his entry of appearance in this case, on behalf of Ms. Barsotti, on March 11, 2003.



The telephonic hearing was held, as scheduled, with both parties represented by counsel.  Ms. Barsotti testified in support of her complaint and submitted seven exhibits.  Duquesne presented the testimony of two witnesses, and submitted nine exhibits.  All 16 exhibits were admitted into the record.  The record, consisting of the 58-page transcript and the 16 exhibits, was closed by Order issued April 16, 2003.

Findings of Fact


1.
The Complainant is Myrtle L. Barsotti.  Her address is 219 Woodbridge Drive, Pittsburgh, PA 15237.  She has resided at this address for 15 years (Tr. 11).



2.
The Respondent is Duquesne Light Company.



3.
Ms. Barsotti is an electric service customer of Duquesne (Tr. 12).


4.
In 2001, Ms. Barsotti read a newspaper article that indicated the “transition charges” on her electric bill were to end (Tr. 12).



5.
When the transition charge remained on her bill, she testified that she wrote to Duquesne inquiring why the transition charge was still on her bill.  According to her testimony, it was 11 months later when she received a response to her letter (Tr. 12).



6.
Ms. Barsotti spoke to someone at Duquesne concerning the continuation of the transition charge on her electric bill.  According to her testimony, she was informed that the charge had been approved by the Commission (Tr. 12).



7.
Ms. Barsotti then wrote to the Bureau of Consumer Services (BCS) inquiring about Duquesne’s continuation of the transition charge on her electric bills after removing it from the electric bills of other customers (Tr. 13; Comp. Ex. A).



8.
By letter dated August 14, 2002, Ms. Barsotti received a response from the BCS (Tr. 13; Comp. Ex. B).



9.
Ms. Barsotti then filed the formal complaint in this proceeding (Tr. 14-15; Comp. Ex. C).



10.
In October of 2002, Ms. Barsotti received a letter from Duquesne indicating that the transition charge would be eliminated from electric bills in February of 2003.  Ms. Barsotti testified that the charge was actually eliminated from her bill sooner than February of 2003 (Tr. 15-16; Comp. Ex. D).


11.
Ms. Barsotti compared her electric bills between January 30, 2001 through February 28, 2003, with the electric bills of an Edward Miller, her cousin (Tr. 16-17; Comp. Ex. E).



12.
The left-hand column of Complainant’s Exhibit E lists the transition charges paid by Edward Miller between January 30, 2001 and February 28, 2002.  An asterisk appearing above a particular charge, indicates the bills on which the transition charge on Mr. Miller’s bills was reduced and the amount of the reduction was not added to the distribution charge (Tr. 17; Comp. Ex. E).



13.
The right-hand column of Complainant’s Exhibit E lists the transition charges on Ms. Barsotti’s bills between January 30, 2001 and February 28, 2003.  An asterisk appearing above particular charges indicates dates on which the transition charges on her bills were reduced, but, unlike Mr. Miller’s bills, the amounts of the reductions were added into the distribution charges on her bills (Tr. 17-18, 44; Comp. Ex. E).


14.
Ms. Barsotti prepared an analysis of the percentage the transition charges represented in relation to her total electric bills between February of 2002 and January of 2003, and between the heating and non-heating seasons (Tr. 18-21; Comp. Ex. F).



15.
In performing her various calculations, Ms. Barsotti was comparing her usage, as a residential electric heating customer, to what her usage would have been if she were a non-electric heating residential customer (Tr. 24, 29-30).



16.
Ms. Barsotti resides in an all electric home and is billed by Duquesne under its Rate RH, for residential heating customers (Tr. 34; Comp. Ex. A)



17.
Duquesne maintains in its computer system information concerning the specific amount of competitive transition charges billed to a particular customer for a period of six months.  Respondent’s Exhibit 2 shows the competitive transition charges billed to Ms. Barsotti for the six months prior to the filing of the complaint and the six months prior to the preparation of the Exhibit (Tr. 34-35; Resp. Ex. 2).


18.
When the transition charge was finally eliminated, there was an increase in the generation rate, but by the exact amount of the eliminated transition charge (Tr. 44).



19.
Overall, the annual per kilowatt hour charged to rate RH customers is lower than the charge to rate RS customers.  During the nonheating months, the total bill to residential customers, whether heating or nonheating, is identical, all components added together.  In the heating months, all usage by electric heating customers over 500 kilowatt hours is billed at a discount over the first block, so that the average cost per kilowatt hour for a rate RH customer is lower than for a rate RS customer (Tr. 45-46).



20.
As part of its restructuring proceeding, the transition charges were allocated by rate class, not on a customer specific basis, on the basis of a cost of service allocation.  Duquesne was required to unbundle its rates and assign those rates to the components for transmission, distribution, stranded costs, and generation.  Using the cost allocation factors approved by the Commission, each rate class was assigned a specific percentage of the stranded costs.  Under the “capped rate” per class, the amount of stranded costs allocated to each class was to be recovered in full from the members of each class.  For each rate class there was a different termination date for the transition charge (Tr 47).
Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that Duquesne improperly billed the transition charge to her after February of 2002, and requesting a refund of all transition charges paid after February 2002 until the transition charge was eliminated from her bill, it is clear that Ms. Barsotti is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



In this complaint proceeding, Ms. Barsotti complains about Duquesne’s continued collection of the transition charge on her electric bill, after it had been eliminated from the electric bills of other customers.  Ms. Barsotti is an electric heating customer, and is served by Duquesne under its rate RH, for residential heating customers.  The transition charge was not eliminated from her electric bill until February of 2003, when for other residential customers of Duquesne, the transition charge had been eliminated from their bills in February of 2002.


Duquesne’s implementation of a “competitive transition charge” (CTC), as the means to recover from the members of its different rate class the “stranded costs” resulting from its restructuring, has been considered by the Commission on several occasions.  In Part VI its application filing in December of 1999 for a certificate of public convenience for the transfer of certain property, Duquesne provided the Commission its proposal for CTC rates.  Appendix B to the Application contains the CTC costs allocation factor by Rate Schedule, the amount of stranded costs allocated to each Rate Schedule and the then estimated time at which the CTC would be fully recovered from each Rate Schedule.  At that time, Duquesne estimated that it would have fully recovered the CTC from Rate RS (residential service) customers by October of 2001, and from Rate RH (residential heating customers) by January of 2003 (Resp. Ex. No. 3).  In its Order entered April 13, 2000, at Docket No. R-00974104, the proposed CTC rates were approved by the Commission.  That Order also directed Duquesne to submit a proposal for future reconciliation filings of CTC amortizations (Resp. Ex. No. 4).


In August of 2000, Duquesne submitted its CTC reconciliation compliance filing, at Docket No. R-00974104.  In addition to setting forth its proposal for CTC reconciliation, that filing also revised the completion of the CTC recovery by rate class.  As shown in Appendix A, thereto, the date for the completion of the CTC recover from Rate RS customers was then estimated to occur in February of 2002, and from Rate RH customers in April of 2003 (Resp. Ex. No. 5).  In its Order entered January 18, 2001, the Commission approved the CTC reconciliation compliance filing, as modified by that Order.  The modifications made by the Commission did not affect either the proposed CTC rates or the different class CTC recovery completion dates, for Rate Schedules RH and RS.  (Resp. Ex. No. 6).  Consistent with the Commission’s Order, Duquesne filed tariffs or tariff supplements containing rates, rules and regulations for Rate RH, including the CTC per kilowatt hour (Resp. Ex. Nos. 7-9).


Section 1301 of the Code, 66 Pa. C.S. §1301, requires that the rates of public utilities be just and reasonable and in conformity with the regulations or orders of the Commission.  Section 1303 of the Code, 66 Pa. C.S. §1303, requires all public utilities to adhere to their filed and approved tariffs, and prohibits them from collecting any amount greater or lesser than the rates contained in the tariffs.  Section 1304 of the Code, 66 Pa. C.S. §1304, prohibits public utilities, as to their rates, from granting to any person an unreasonable preference or advantage, or subjecting any person to an unreasonable prejudice or disadvantage.


These statutory provisions have been interpreted by the appellate courts in this Commonwealth to mean that utility rates approved by the Commission are entitled to a presumption that they are just and reasonable.  Public utility tariffs filed with the Commission have the force and effect of law and are binding on both the utility and its customers.  The fact that a utility’s tariff establishes different rates for different classes of customers does not constitute a violation of the Code.  See, e.g., Popowsky v. PA PUC, 669 A.2d 1029 (Pa. Cmwlth. Ct. 1995, reversed, in part, 706 A.2d 1197 (Pa. 1997); Pennsylvania Electric Company v. PA PUC, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Sharon Steel Corporation v. PA PUC, 468 A.2d 860 (Pa. Cmwlth. Ct. 1983); Brockway Glass Co. v. PA PUC, 437 A.2d 1067 (Pa. Cmwlth. Ct. 1981); and U.S. Steel Corp. v. PA PUC, 390 A.2d 865 (Pa. Cmwlth. Ct. 1978.


It is clear that the CTC was approved by the Commission, and that in granting its approval, the Commission also approved the schedule for the completion of the CTC recovery by each separate class.  Thus, the Commission approved the collection of the CTC from Rate RS customers, with a proposed February 2002 completion date, at the same time it approved the collection of the CTC from Rate RH customers, with a proposed April 2003 completion date.  Consistent with the Code and the decisions of the appellate courts, both the different CTC rates and their different completion dates, by rate class are presumed to be lawful, just and reasonable, having the force and effect of law, binding on both Duquesne and its customers, including Ms. Barsotti.


The substance of Ms. Barsotti’s complaint is set forth in the September 13, 2001 letter to the BCS, which was also attached to her formal complaint (Comp. Ex. A).  Therein, Ms. Barsotti states:

When it [transition charge] was not removed from my bill on the appropriate date [February of 2001], I called Duquesne Light and asked why.  They advised me that the Transition Charge was removed from the bills of those customers who do not have all-electric homes and that this charge would not be discontinued for all-electric homes until the year 2003.  I have an all‑electric home, and this represents half of my electric bill.  I am, therefore, paying twice as much for my electricity per kilowatt hour as those customers who do not have all-electric homes.  In the winter time that is quite a lot since I use over 3,000 kilowatt hours of electricity per month in the winter because I have an electric furnace.

Her complaint is clearly based on the different rates and collection periods of the CTC between two different rate classes, Rates RS and RH.


Ms. Barsotti has not complained that she has been treated unfairly with respect to being billed and paying the CTC in comparison to other Rate RH customers.  Nor is there any complaint that the amount of the CTC billed to her on each month’s electric bill was calculated inconsistently with Duquesne’s tariff or the Orders of the Commission.  Her complaint and her evidence merely shows that as an all-electric, Rate RH customer, she paid a different amount for the CTC than billed to Rate RS customers, and that she paid the CTC for a longer period of time than Rate RS customers.  The evidence is insufficient to satisfy her burden of proving that the CTC billed to her, as a Rate RH customer, by Duquesne, both in amount and duration, was unjust, unlawful and unreasonable.

Conclusions of Law


1.
The parties to and subject matter of this billing dispute complaint proceeding are properly before the Commission.



2.
Tariffs containing rates, rules and regulations for utility service, filed with and approved by the Commission are presumed to be lawful, just, and reasonable having the force and effect of law and are binding on both the public utility and its customers.



3.
Mere differences in rates as between different classes of customers does not violate the Public Utility Code.



4.
Ms. Barsotti, in challenging the Competitive Transition Charge, which had been approved by the Commission and contained in Duquesne’s tariffs, has the burden of proving that the rates for such charge and its collection period for a Rate RH (residential heating service) customer is unjust, unlawful, and unreasonable.



5.
Ms. Barsotti has failed to satisfy the burden of proof.



6.
The complaint should be dismissed.

ORDER


In consideration of the foregoing, IT IS ORDERED THAT:  The complaint filed by Myrtle L. Barsotti against Duquesne Light Company, at Docket No. C-20028402, is dismissed, for the failure to satisfy the burden of proof.

Date:  June 4, 2003
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