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HISTORY OF THE PROCEEDINGS


On or about March 5, 2002, Rebecca Pearson (Complainant) filed a Complaint against Philadelphia Gas Works (PGW or Respondent), alleging, inter alia, that PGW overbilled her for gas usage; that when she first moved in, she was getting estimated bills; that when she got a new meter, her gas bill was high; that she gets energy assistance; that she does not use her stove for heating her home; and the gas was shut off in the spring of 2000 and was turned back on in October 2002.  Complainant requests that her bills be investigated.

PGW duly filed an Answer denying the averments concerning the inaccuracy of the bill.  PGW averred that Complainant’s bills are based upon actual meter readings from an automated meter reading device; that a usage analysis shows that the usage is in line with the degree-days; that a decision of the Bureau of Consumer Services (BCS) dated 12/26/01 found that the bills were correct and directed Complainant to pay current bills plus $15.00/month on the then outstanding balance of $3,395.11.  PGW seeks dismissal of the Complaint and affirmance of the BCS decision.


A telephonic hearing was scheduled for October 1, 2002.  Both parties appeared at the telephonic hearing.  Complainant appeared pro se.  PGW was represented by counsel.  Prior to the taking of testimony, the parties advised the Administrative Law Judge that they had reached an amicable settlement (N.T. 4-13).  On the same date (10/1/02), counsel for Respondent filed a Certificate of Satisfaction.  Subsequently, by letter dated October 10, 2002, Complainant expressed dissatisfaction with her balance.  This letter was accepted and considered as a rescission of the Certificate of Satisfaction and the case was placed in active status.  Thereafter, an in-person hearing was scheduled for January 9, 2003 which was later continued to April 23, 2003.



At the in-person hearing of April 23, 2003, Complainant appeared pro se, testified on her own behalf and introduced two exhibits.  PGW was represented by counsel, presented one witness and introduced one exhibit.  The record consists of a transcript of 97 pages and the aforesaid exhibits.
FINDINGS OF FACT



1.
Complainant currently resides at 67 East Collom Street, Philadelphia, PA  19144 (N.T. 17).



2.
The Complaint in this proceeding involves the gas bills at Complainant’s prior address at 243 W. Duval Street, Philadelphia, PA 19100 which is a two-story four bedroom home, heated by oil.  Complainant lived there with her three daughters (ages 11, 9 and 7).  They lived there for almost 12 years (N.T. 18-19, 30-31).


3.
Complainant believes that she had high bills during the summer months since she lived on Duval Street (N.T. 20-22).


4.
The Duval Street house had a hot water heater which ran on gas, and a gas range (N.T. 23, 28-29).  The house had oil heat (N.T. 29).


5.
Complainant received a bill showing a balance of $4,769.18 as of April 30, 2003 (N.T. 26) and she is disputing half of it because she believes that the bills were too high (N.T. 27).


6.
Complainant admits owing at least half of the bill (N.T. 27, 37).



7.
According to Complainant, her bills went up after an automated meter reading device (AMR) was installed (N.T. 28).


8.
Complainant works part time as a general housekeeper at the Philadelphia School District, Board of Education (N.T. 38).  She has worked there for six years and earns a net of about $800 every month (N.T. 38, 52) plus $266 per month for child support (N.T. 43).  Complainant’s pay stub indicated a gross base pay of $614.92 for two weeks (N.T. 59).


9.
Complainant's monthly expenses, excluding gas, are as follows:



Rent






$476.00



Medical Coverage (pay deduction)


  None



Daycare ($45/week)




  180.00



Telephone





    60.00



Water






    33.00



Electric





    37.00



Food






  300.00



Clothing





  100.00



Personal Expenses




  140.00



Laundry, soap




   
    70.00



Co-Pay (physician for children)


      2.00


Entertainment




   
    10.00



Transportation (Transpass $17.50 x 4)

    70.00





TOTAL

         $1,415.00
(N.T. 40-49).  There are also union dues and union lawyer fund deductions (N.T. 57).


10.
Complainant believes that she can pay $100/month for her gas bills (N.T. 51).



11.
PGW Exhibit No. 1 is a statement for Complainant’s account at 243 W. Duval Street, Philadelphia, PA (N.T. 60).



12.
The bills for May, June, July, August, and September 1998 appear high when compared with the bills for other comparable months (PGW Exhibit No. 1).



13.
After those months, the bills drop back down (N.T. 62; PGW Exhibit No. 1). 



14.
PGW attributes the increased gas usage for these months to something internal such as a hot water leak (N.T. 69); or use of the gas range for heat (N.T. 62); or more people at the house taking more showers or more washing of clothes (N.T. 70), which Complainant denied (N.T. 63, 70).


15.
The meter readings were actual readings obtained from an automatic meter reading device (AMR) which was installed in November 1995 (N.T. 64).



16.
PGW Exhibit No. 1 shows that the Complainant’s account in November 1995 carried a prior balance of $786.29 from the prior meter before the AMR was installed (N.T. 64-65).



17.
Complainant had been on PGW’s Customer Responsibility Program (CRP) but was taken off the program in May of 1998 because of missed payments (N.T. 65-66).



18.
Complainant also missed payments from 4/29/98 to 11/27/00  except for one payment of $250 on 6/21/99 (N.T. 66-67; PGW Exhibit No. 1).



19.
As of 5/28/02, Complainant’s balance was $3,149.11 (N.T. 68; PGW Exhibit No. 1).  It was at this point, i.e., 5/28/02, service at Duval Street ended when Complainant moved to Collom Street.


20.
Complainant’s total balance, including the Duval Street balance and the Collom Street balance, was $4,769.18 as of 4/30/03 (N.T. 71).



21.
PGW seeks a lump sum payment of $450 and that Complainant pay all current bills as and when they fall due, plus the additional amount of $15/month on the outstanding balance (N.T. 76).



22.
PGW is willing to consider Complainant for its CRP program:  if Complainant qualifies; and if she applies for it; and if she supplies the requisite information (N.T. 76-77).



23.
Complainant testified that the water heater was new when Complainant moved into Duval Street (N.T. 81-82).  There had never been a problem with the water heater (N.T. 86) and Complainant also testified that she never used the gas stove for heat because she had three youngsters living with her (N.T. 86).  She used it only for cooking and baking (N.T. 86-87).



24.
Complainant bought oil for heat (N.T. 87).

DISCUSSION



This proceeding involves Complainant’s gas account at her previous residence at 243 W. Duval Street, Philadelphia, PA.  During the period of time involved in this dispute, Complainant resided with her three children (ages 7, 9 and 11).  The premises is a two-story four bedroom home heated by oil.  The house had a hot water heater run by gas and a gas range. 



During the course of the proceeding, Complainant testified that of the 4/30/03 balance of $4,769.18 (N.T. 71), she is disputing half of it because she believes that the bills were too high, and she did admit owing at least half of the bill (N.T. 27, 37).



Complainant also testified that she believes she had high bills during the summer months (N.T. 20) and it does appear that the bills for May, June, July, August and September 1998 were high when compared with other comparable months (N.T. 62; PGW Exhibit No. 1).  However, after these months, the bills drop down (N.T. 62; PGW Exhibit No. 1).



It is to be noted that the meter readings for these months were actual readings because the house had an automatic meter reading device [AMR] (N.T. 38, 64) and that there was a carry over balance of $786.24 for Complainant from the prior meter at the premises when the AMR was installed (N.T. 64-65).


With respect to these months’ increased usage, PGW attributed the cause to something external; such as a hot water leak (N.T. 69); or use of the gas range for heat (N.T. 62); or more people at the house taking more showers or more washing of clothes (N.T. 70).  This testimony, of course, was mere conjecture and Complainant denied it (N.T. 63, 70).



In this type of case, the Commission, in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), established certain criteria to be considered.  Thus, in Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), the Commission, citing Waldron, stated, inter alia,

The standard to be applied in cases such as that presented here has been enunciated by us in Waldron v. Philadelphia Electric Co. (1980), 54 Pa. PUC 98, and elaborated upon in Branham v. Philadelphia Electric Co. (1980), 54 Pa. PUC 120; Albert v. Pennsylvania Power & Light Co., F-04226108, April 3, 1980; O'Brien v. Pennsylvania Power & Light Co., F-05725746, June 19, 1980; Hooper v. Duquesne Light Co., F-08621970, June 19, 1980; and Windsheimer v. Western Pennsylvania Water Co., C-79081408, August 19, 1980.  We have ruled that when a complainant has presented testimony that the number of occupants in the household has not changed, that the potential for energy utilization was low, and that complainant's prior billing history showed no previous abnormalities, he has established a prima facie case, which, unrebutted by a utility, would entitle complainant to prevail.  We also stated that although the results of a meter test are an important factor to consider in these cases, the meter test results, standing alone, may be insufficient rebuttal testimony.  [See] Waldron.  However, if the respondent utility has placed into the record testimony in addition to the meter test results to rebut this prima facie case, complainant must meet the now shifted burden of going forward by a preponderance of the evidence and need not prove beyond a reasonable doubt that the meter in question was defective.  See Hooper.  (Emphasis supplied)



As to the three Waldron criteria, the record discloses that Complainant’s billing history prior to the aforesaid high billing months showed no previous abnormalities; and that the number of occupants in the household during those billing periods did not increase but remained the same (Complainant and her three children).  In addition, Complainants’ potential for energy utilization was low, the house having only a gas range and a gas hot water heater.  The house was heated by oil.  Thus, all of the criteria of the Waldron test have been met and Complainant has established a prima facie case.


With respect to the Waldron criteria, the Commonwealth Court of Pennsylvania in Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth 2001), stated inter alia,

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.



In the instant matter, however, the Respondent utility presented no direct or circumstantial evidence to rebut Complainant’s prima facie case.  PGW did not present any meter tests or studies convincingly evidencing Complainant’s potential to use the gas for which she was charged for the months in question.  Respondent only offered conjecture and guesses for the increased usage during those months.  Thus, Respondent has not rebutted Complainant’s prima facie case.



It is to be noted that for the five-month disputed period 4/19/98 to 9/24/98, Complainant was billed for 824 CCF of gas usage (PGW Exhibit No. 1).  For comparable periods of time, Complainant was billed for the following CCF usage:



4/16/99 to 9/28/99
-
425 CCF (5 monthly billings)



4/27/01 to 9/27/01
-
229 CCF (5 monthly billings)



4/30/97 to 9/24/97
-
175 CCF (5 monthly billings)



4/26/96 to 9/26/96
-
112 CCF (5 monthly billings)





Total

941 CCF



As can be seen from the foregoing, the disputed period of usage (824 CCF) is from 2 to 7 times greater than for each of the other comparable periods of time.
  The total monthly CCF usage for the four comparable periods is 941 CCF which divided by 4 equals 270 CCF as the average usage for the five-month billing period for the comparable year.  In the instant matter, the billed gas usage for the disputed five-month period of time was 824 CCF.  By reason of the fact that Complainant has established a prima facie case which, as aforesaid, was not satisfactorily rebutted by PGW, PGW will be ordered to credit Complainant’s account the difference between the cost of the billed usage of 824 CCF and the computed average usage of 270 CCF for comparable billing periods; i.e., 554 CCF (824 CCF less 270 CCF = 554 CCF).  The dollar amount for 554 CCF usage credit is to be computed at the gas rate in effect during the period of time from 4/29/98 to 9/24/98.  After this credit, Complainant will be responsible for the entire remaining outstanding balance.


Next, the record indicates that PGW is seeking a lump sum payment of $450.00 on the outstanding balance and thereafter that Complainant should pay current bills as and when they fall due, plus the additional amount of $15/month on the outstanding balance (N.T. 76).  Complainant testified that she can pay $100/month for her gas bill.



Complainant’s gross pay is $614.92 every two weeks.  Approximately $1,228/month ($614 every two weeks).  In addition, she receives $266/month for child support aggregating a gross total of $1,494/month.  Complainant’s monthly expenses, excluding gas, total approximately $1,415/month.  Under these circumstances, Complainant can afford to pay current bills as and when they fall due and with an effort to decrease monthly expenses for non-essential items, she can pay the additional amount of $15/month on the outstanding arrearage.  Further, in matters of this sort, it had been the Commission’s policy to require the Complainant to make a full catch-up payment including both the consumption and the arrearage portions of the previously ordered BCS payment requirement.  See Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00248730 (entered November 9, 1995).  However, in the recent case of Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20027994, the Commission reconsidered this policy and determined that the catch-up amount be limited to the missed consumption payment portion of the BCS Order because, the Commission emphasized, the obligation of the Complainant to continue to pay the consumption portion of the BCS payment arrangement remains in place even during the appeal process.
  Accordingly, such a requirement will be included in this Initial Decision.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant established a prima facie case under the Waldron case, supra, with respect to the gas usage bills for the period of March through September 1998.


3.
Respondent failed to satisfactorily rebut Complainant’s prima facie case.

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Rebecca Pearson against Philadelphia Gas Works in Docket No. Z-00851736 is dismissed in part and sustained in part consistent with the Findings of Fact, Discussion and Conclusions of Law contained in the Initial Decision.


2.
That within fifteen (15) days of the entry of the Commission’s Order in this matter, the Philadelphia Gas Works shall credit Complainant’s account in an amount equal to the cost of gas usage of 554 CCF computed at the gas rates in effect and applicable to Complainant’s account during the period of time from 4/29/98 to 9/24/98.

3.
That Philadelphia Gas Works shall issue a bill which represents the missed consumption payments resulting from non compliance with the BCS Decision of December 26, 2001 within fifteen (15) days of the date of entry of the Commission’s Order in this matter.

4.
That the bill issued in accordance with Paragraph 3 hereof shall be due and payable by Rebecca Pearson to Philadelphia Gas Works within thirty (30) days of issuance thereof.

5.
That thereafter, Rebecca Pearson shall pay to Philadelphia Gas Works all monthly bills as and when they fall due plus the additional sum of $15.00 per month toward the arrearage owed to Philadelphia Gas Works.



6.
That as long as Rebecca Pearson adheres to the payment terms set forth in this Order, Philadelphia Gas Works shall not suspend or terminate service to Rebecca Pearson,except for valid safety or emergency reasons.



7.
That if Rebecca Pearson fails to adhere to the payment terms set forth herein, Philadelphia Gas Works is authorized to suspend or terminate service in accordance with Chapter 56 of the Commission’s Regulations.



8.
That this matter be marked closed.

Date:
June 10, 2003




___________________________________








HERBERT SMOLEN








Administrative Law Judge

� 	The period of time from 5/1/00 to 9/26/00 was excluded from this comparison because for two months (7/28/00 – 8/26/00 and 8/26/00 – 9/26/00), no usage was shown on PGW Exhibit No. 1.  Therefore, this period of time is considered not comparable to the disputed period.


� 	It is to be noted that in the instant matter, the BCS Order did not include a lump sum payment on the arrearage, but only required that Complainant pay current bills plus $15/month on the outstanding balance.
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