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HISTORY OF THE PROCEEDINGS


On September 13, 2002, Wanda I. Rivera (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  The Complainant essentially alleged that the Respondent continued to put on her account the amount of $5,000 without proof that she had owed it and that it was threatening to shut off her gas.  She asked that the Respondent settle this large amount of debt and that the Commission set up a payment plan for the amount she actually owed.


On October 7, 2002, the Respondent filed an answer to the complaint.  It stated that it was unable to read the Complainant’s meter for the period between May 1994 and August 1998, that on August 13, 1998, when it installed an automated reading device, the meter reading of 8199 was obtained, and that by the time the Complainant’s account was terminated on September 9, 1998, her final balance was $4,433.54.  It also stated that the adjusted balance of $3,225.64 was transferred from the old address, 3334 Malta Street, to the I Street address where the Complainant’s service was initiated in December 1997.


On April 8, 2003, at 10:00 a.m., a telephonic hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Laureto Farinas, Esquire.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes service at 4327 I Street, Philadelphia, Pennsylvania.  Previously, she lived at 3334 Malta Street, Philadelphia, (N.T. 4, 10, 12, 13; PGW Exhibits 1 and 3).



2.
In December 1997, the Complainant requested discontinuance of service at her residence on Malta Street.  The Respondent could not get into the property and could not obtain an actual meter reading until September 1998, at which time, it adjusted estimated bills from May 4, 1994 to September 9, 1998 and issued a bill of $4,433.54 for the Malta Street address (N.T. 26-31; PGW Exhibit 3).



3.
On April 16, 2002, the Respondent adjusted the Complainant’s account reducing the final bill of $4,433.54 to $3,225.34 (N.T. 31, 32, 36). 


4.
About April 9, 2002, the Commission’s Bureau of Consumer Services (BCS) issued a determination requiring that the Complainant provide documentation which would exonerate her from the balance of $4,433.54, that the Respondent provide actual meter readings which would show how this balance accumulated, and that the Complainant pay monthly the current bill and $20 on the arrearage (N.T. 37, 38).


5.
The Complainant owed the Respondent $6,934.80 as of April 7, 2003 (N.T. 39). 


6.
The Complainant has made monthly payments since September 2000 (N.T. 39, 40). 
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles and in a case like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing is incorrect or that the Respondent fails to comply with the Commission’s regulations on meter reading and estimated billing.


The Respondent could not obtain the Complainant’s actual meter readings when she lived at 3334 Malta Street because it was unable to gain access to the meter, which is located inside the house.  


The Complainant disputed the bill of $4,433.54 which was issued for the period between May 4, 1994 and September 19, 1998.  She seemed to argue that she paid her bills monthly because she had a job at the time as a Spanish teacher with the School District of Philadelphia (N.T. 17-21).  


The Respondent admitted that it billed the Complainant on estimated bills for the period between 1994 and 1998 because it could not gain access to her meter, that when it obtained actual meter readings in September 1998, it issued a bill of $4,433.54, and that on April 16, 2002, it adjusted the Complainant’s bills reducing the amount of $4,433.54 to $3,225.34.  


Section 56.12 of the Commission’s regulations, 52 Pa. §56.12, as it is relevant to this case, provides:


Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.


(4)  Estimates when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, so long as all of the following apply:


(i)  The utility has undertaken reasonable alternative measures to obtain a meter reading, including but not limited to the provision of preaddressed postcards upon which the ratepayer may note the reading of the telephone reporting of the reading.


(ii)  The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.


(iii)  The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.



These provisions above provide an exception to the rule that utility bills must be based on actual meter readings by utility personnel.  They provide for estimates for bills when utility personnel are unable to gain access to obtain an actual meter reading.  They allow, in particular, a utility to render estimated bills when utility personnel are unable to gain access to the meters as long as it gives its customers the opportunity to read the meters and report the readings on preaddressed postcards provided by the utility, or to report by the telephone.  They also provide for a method of verifying the accuracy of meter readings by requiring a utility to obtain an actual meter reading or a ratepayer-supplied reading at least every 6 months or every 4 billing periods for utilities permitted to bill for periods in excess of 1 month, or at least 12 months for utilities permitted to bill for a billing month.
  The purpose of these provisions is to protect customers against utility billing errors, to verify the accuracy of the estimated reading, and to avoid the situation where, as here, a make-up bill for previously underbilled service would cripple a customer’s ability to pay.



Here, the Respondent could not gain access to the Complainant’s meter because the meter is inside the house.  Therefore, the Respondent is entitled to issue a make-up bill for previously underbilled service.  However, the Respondent’s conduct in not reading the Complainant’s meter in 4 years (1994 to 1998) and its attempt at recovering service charges beyond the three-year statute of limitations are unreasonable and incompatible with the laws.  Forty-eight months is an exceedingly unreasonable period of time.  It is not 6 months or 4 billing periods, or 12 months.  



About its attempt to recover the service charges beyond the three-year statute of limitations, Section 3314 of the Public Utility Code, 66 Pa. C.S. §3314, provides:

   (a)  General rule. – No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.



The provisions above provide a general limitation period of three years for any action under the Code, except as otherwise provided.  For computing the expiration of the three year (or 1,095-day) statute of limitations period, the statute runs on the last day of the disputed billing period, excluding from it the period (from the date of filing to the date of disposing the informal complaint) a complainant pursued the complainant’s informal complaint.  Duquesne Light Co. v. PUC, 611 A.2d 370 (Pa. Commonwealth Ct. 1992).



Under the three-year statute of limitations above, when computing and adjusting the service charges on April 16, 2002, the last day of the disputed billing period, the Respondent should have erased all the service charges incurred by the Complainant before April 16, 1999.  These charges are still part of, and should be excluded from, the outstanding balance of $6,939.80.
CONCLUSIONS OF LAW


The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Wanda I. Rivera against Philadelphia Gas Works at Docket No. C-20028491 is sustained, in part.



2.
That the Complainant’s service charges, which existed on April 16, 1999 shall be excluded from her outstanding balance of $6,939.80.

Date:

June 10, 2003



____________________________________








Ky Van Nguyen







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	52 Pa. Code §56.2 defines “billing month” as a period of not less than 26 and not more than 35 days and “billing period” as a period of a month, two months or three months.
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