BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Terry Lee Taylor
:


:


v.
:

C-20028787

:
Metropolitan Edison Company
:
INITIAL DECISION
Before

Wayne L. Weismandel
Administrative Law Judge
HISTORY OF THE PROCEEDINGS
On October 29, 2002, Terry Lee Taylor (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (respondent), Docket Number C-20028787.  The Complaint disputed respondent’s charge for a line extension to premises owned by complainant.

On November 25, 2002, respondent filed an Answer (Answer) to the Complaint.  Respondent’s Answer stated that the factual averments of the Complaint were correct but that they failed to constitute a violation “of any applicable law, regulation or tariff”.

By Telephone Hearing Notice dated February 21, 2003, an Initial Telephone Hearing was scheduled for April 22, 2003, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated March 6, 2003.  The Prehearing Order advised the parties with respect to advance submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order also reminded the parties of the date and time of the scheduled hearing, and advised them of potentially serious consequences if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted.

On March 10, 2003, Brigid M. Good, Esquire; Alan Michael Seltzer, Esquire; Jeffrey A. Franklin, Esquire; and the law firm of Ryan, Russell, Ogden & Seltzer LLP entered their appearance on behalf of respondent.

By letter dated April 15, 2003, in accordance with the provisions of the Prehearing Order, Bridgid M. Good, Esquire, submitted three copies of four proposed exhibits for possible use at the Initial Telephone Hearing and advised that the correct telephone number at which to contact respondent for the Initial Telephone Hearing was (610) 372-4761.

The Initial Telephone Hearing convened as scheduled at 10:00 a.m. on April 22, 2003.  Complainant appeared Pro Se.  Respondent was represented by Bridgid M. Good, Esquire.  Complainant presented evidence in the form of his own testimony and the testimony of one witness.  Respondent presented evidence in the form of the testimony of three witnesses and the introduction, without objection, of four exhibits (Met-Ed Exhibits 1 through 4).  Both parties waived their right to submit Briefs (Tr. 76 - 77).  The record was closed at the conclusion of the Hearing on April 22, 2003.  A transcript of the Initial Telephone Hearing containing seventy-nine (79) pages was produced.

FINDINGS OF FACT
1.
Complainant owns premises situate along Brysonia-Wenksville Road in Adams County, Pennsylvania, upon which he is building a new residence.

2.
In October, 2002, complainant requested that respondent provide new residential electric service to the residence described in Finding of Fact 1, above.
3.
Respondent’s representative made a site visit to the premises and was told that underground service was desired.

4.
Respondent prepared a design to provide the requested underground residential electric service that included two transformers, a pole-mounted step transformer and a pad transformer.

5.
Respondent’s existing line running along the Brysonia-Wenksville Road is a 4800 volts line.

6.
Respondent’s initial design required a step transformer to boost the voltage from the 4800 volts to 7600 volts to traverse the approximately 510 feet to complainant’s new residence and a pad transformer located near the house to decrease the voltage to that required for household use.

7.
Complainant’s son, a licensed electrician, advised respondent’s designer that a dual tap transformer could be used for the project so that only one pad-mounted transformer would be required.

8.
After being contacted by complainant’s son, respondent’s designer was able to confirm that a dual voltage transformer was available for use within the company.

9.
Respondent’s designer prepared a second design, this one using just one pad-mounted dual voltage transformer to be located near the new house.

10.
When respondent’s designer prepared the second design, a price for the dual voltage transformer was not available.

11.
Respondent’s employees that prepare the costings of a design used the cost of a single-phase transformer rather than that of a dual voltage transformer when costing this project because they did not have the cost of a dual voltage transformer available to them.
12.
The cost of a dual voltage transformer, which is what will actually be used on this project, is $1,415.
13.
The cost of a single-phase transformer, which was the cost used in costing out the second design for this project, is $827.

14.
Complainant is not being billed the $588 difference between the cost of the single-phase transformer and the cost of the dual voltage transformer.

15.
Respondent’s Tariff - Electric Pa. P.U.C. No. 48 contains, among other things, respondent’s rules for electric service.

16.
Rule 7, Extension of Company Facilities: System Upgrades, of respondent’s Tariff - Electric Pa. P.U.C. No. 48 governs line extensions such as the one required by complainant.

17.
Rule 7, Extension of Company Facilities: System Upgrades, of respondent’s Tariff - Electric Pa. P.U.C. No. 48 contains the following definitions that are relevant to this case:

Applicant - Any person, corporation or other entity that (i) desires to receive from the Company electric or any other service provided for in this Tariff, (ii) complies completely with all Company requirements for obtaining electric or any other service provided for in this Tariff, (iii) has filed and is awaiting Company approval of its application for service, and (iv) is not yet actually receiving from the Company any service provided for in the Tariff.  An Applicant shall become a Customer for purposes of this Tariff only after it actually starts receiving the applicable service(s) from the Company under this Tariff.

Cash Advance - A refundable contribution in cash from an Applicant for those costs associated with a Line Extension, increased for applicable taxes as specified in Rule 8, which is held by the Company in a non-interest bearing account.

Contractor Costs - The amounts paid by the Company for work performed by a contractor retained by the Company.

Contributions in Aid of Construction (“CIAC”) - A non-refundable contribution in cash from an Applicant for those costs associated with a Line Extension and/or tree trimming, brush clearance and related activities or those costs associated with Temporary Service or the relocation of Company facilities, increased for applicable taxes as specified in Rule 8.

Distribution Lines - An electric supply line and related equipment of untransformed voltage from which energy is delivered to one (1) or more Service Lines.

Direct Labor Costs - The pay and expenses of Company employees directly attributable to work performed, excluding construction overheads or payroll taxes, workmen’s compensation expenses or similar expenses.

Direct Material Costs - The purchase price of materials used, excluding related stores (i.e. warehousing) expenses.  In computing Direct Material Costs, proper allowance shall be made for unused materials recovered from temporary structures, and for discounts allowed and realized in the purchase of materials.

Line Extension(s) - The extension of the Company’s distribution system from the nearest suitable and available Distribution Line to the Service Line which will provide service to the Customer.

Non-Speculative Line Extension - A Line Extension for a Permanent Residential Customer under which the Company has taken into account various factors including, but not limited to, Customer location, rate classification, projected Company revenues, permanency of use, primary residence and prospect of use by future Customers, and has deemed the cost for the Line Extension to be reasonable for the Company to incur.

Service Line - An electric supply line from the Distribution Line to the Customer’s metering point from which electric service is delivered to the Customer.

18.
Rule 7, Extension of Company Facilities: System Upgrades, of respondent’s Tariff - Electric Pa. P.U.C. No. 48 includes the provision that:
As used in this Rule 7, a span of conductor is approximately equal to 180 feet.  The Company shall construct, own and maintain all Line Extensions.  The Company shall provide an Applicant, at no charge, up to three (3) spans of conductor, three (3) poles and related material on Public Right-of-Way for each Line Extension, including the Service Line.  The Company shall provide an Applicant, at no charge, one (1) span of conductor and related material on Private Right-of-Way for each Line Extension, including the Service Line, to serve a Permanent Residential Customer.  The number of spans provided to an Applicant / Customer at no charge shall be referred to in this Rule 7 as the span allowance.  The Company’s engineering layout shall be the sole basis used for determining the design of the Line Extension and/or Service Line.  Any additional Line Extension and/or Service Line costs in excess of those costs assumed by the Company under this Tariff shall be borne by the Applicant / Customer.

19.
Rule 7, Extension of Company Facilities: System Upgrades, of respondent’s Tariff - Electric Pa. P.U.C. No. 48 also provides, in relevant part:

Where the Non-Speculative Line Extension and/or Service Line exceeds the span allowance, the Applicant / Customer shall make a CIAC or Cash Advance to the Company equivalent to the Company’s estimated Direct Labor Costs and Direct Material Costs and/or Contractor Costs for construction of that portion of the Line Extension and/or Service Line which is in excess of the span allowance.  All Line Extension and/or Service Line costs in excess of the span allowance shall be charged to the Applicant / Customer.

20.
Respondent calculated the total CIAC required from complainant for the requested line extension in the amount of $4,605 in accordance with the provisions of Rule 7, Extension of Company Facilities: System Upgrades, of respondent’s Tariff - Electric Pa. P.U.C. No. 48.
DISCUSSION
As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196(1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300(1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602(1990), alloc. den., 602 A.2d 863(Pa., 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854(1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100(1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037(1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96(1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382(1984).

In this case, the “problem” described in the Complaint is respondent’s bill to complainant in the amount of $4,605 for the residential line extension required to bring electric service from respondent’s pole on the existing line in the Brysonia – Wenksville Road to complainant’s newly constructed home.

Determining whether this bill is proper requires examining Rule 7, Extension of Company Facilities: System Upgrades, of respondent’s Tariff - Electric Pa. P.U.C. No. 48.

A utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339(1977); Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067(1981); Pennsylvania Electric Co. v. PA Public Utility Comm’n, 663 A.2d 281(Pa.Commw, 1995); 66 Pa.C.S. §§102, 1302, 1303, 1501; 52 Pa.Code §§53.41 - 53.45, 57.19.

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816(1991); alloc. den., 529 Pa. 670, 605 A.2d 335(1992), 66 Pa.C.S. §316.

Rule 7 of respondent’s Tariff - Electric Pa. P.U.C. No. 48 enjoys this status and the legal presumption.
The Commission requires that electric public utilities such as respondent include a line extension rule in their tariffs.  52 Pa.Code §57.19.

In relevant part, respondent’s Rule 7 provides:

(2) Non-Speculative Single Phase Line Extension

Company Obligations

As used in this Rule 7, a span of conductor is approximately equal to 180 feet.  The Company shall construct, own and maintain all Line Extensions.  The Company shall provide an Applicant, at no charge, up to three (3) spans of conductor, three (3) poles and related material on Public Right-of-Way for each Line Extension, including the Service Line.  The Company shall provide an Applicant, at no charge, one (1) span of conductor and related material on Private Right-of-Way for each Line Extension, including the Service Line, to serve a Permanent Residential Customer.  The number of spans provided to an Applicant / Customer at no charge shall be referred to in this Rule 7 as the span allowance.  The Company’s engineering layout shall be the sole basis used for determining the design of the Line Extension and/or Service Line.  Any additional Line Extension and/or Service Line costs in excess of those costs assumed by the Company under this Tariff shall be borne by the Applicant / Customer.

The Company shall not commence construction of a Line Extension and/or Service Line until completion of all of the following:

(a) The Company’s receipt and acceptance of an Application for electric service.

(b) Execution by the Company and the Applicant / Customer of appropriate agreements for electric service and/or Line Extensions, and the payment by the Applicant / Customer of any and all associated costs or charges.

(c) The Applicant / Customer requesting the Line Extension and/or Service Line has furnished to the Company rights-of-way on, over, across, under and/or through the Applicant’s/Customer’s property that are necessary for the construction, maintenance and operation of the Line Extension and/or Service Line in accordance with Rule 6 of this Tariff and which are in form and substance acceptable to the Company.

The Company shall be under no obligation to construct the Line Extension and/or Service Line in the event it is unable to acquire all necessary rights-of-way and other consents from any parties other than the Applicant / Customer, in such form and substance acceptable to the Company.

Applicant Obligations

Where the Non-Speculative Line Extension and/or Service Line exceeds the span allowance, the Applicant / Customer shall make a CIAC or Cash Advance to the Company equivalent to the Company’s estimated Direct Labor Costs and Direct Material Costs and/or Contractor Costs for construction of that portion of the Line Extension and/or Service Line which is in excess of the span allowance.  All Line Extension and/or Service Line costs in excess of the span allowance shall be charged to the Applicant / Customer.

In the event that an Applicant / Customer makes a Cash Advance to the Company for construction costs in excess of the span allowance, refund(s) shall be made to the initial Line Extension Applicant / Customer for each new Permanent Residential Customer added to the initial Line Extension.  The refund(s) shall be calculated by the average cost per foot of the Line Extension in excess of the span allowance.  Refunds shall be made only for Customer additions made within five (5) years from completion of the initial Line Extension and the sum of any refund(s) shall never exceed the initial Line Extension Applicant’s / Customer’s Cash Advance.  Any balance from the Cash Advance remaining after five (5) years shall be retained by the Company.  In lieu of paying a Cash Advance to the Company, the Applicant / Customer may elect to pay a CIAC to the Company.

If the Applicant / Customer requests, and Company approves, Line Extensions and/or Service Lines may be installed underground.  Where a Customer requests underground service from overhead distribution facilities, the Company shall install such service upon receipt of a contribution, in the form of a CIAC, from the Customer equal to the amount the underground service costs exceed the overhead service costs.  These costs will not be part of any Cash Advance or refund to a Cash Advance.  The Company shall own, operate and maintain such underground facilities.  In such case, the Applicant / Customer shall provide all necessary trenching, excavation, backfilling and grading in accordance with Company specifications in the prevailing Service and Meter Installation Requirement handbook, and shall bear all costs thereof.

Residential Customers electing to use conduit for their underground Service Line shall pay all related costs associated with such conduit.

The Applicant / Customer shall perform or arrange and pay for all Company-directed rough grading in accordance with the Company’s specifications for underground lines and facilities, as said specifications shall be modified by the Company from time to time.

The Applicant / Customer shall pay the cost of all tree trimming, brush clearance and related activity associated with the establishment of the right-of-way for the Line Extension and/or Service Line.

If Applicant / Customer requests any deviation from the Company’s specifications, the Company may, in its sole and exclusive discretion, approve such request.  Any Company-approved deviations from its construction practices shall be at the Applicant’s / Customer’s sole expense.

Complainant, as the party bearing the burden of proof, offered no evidence that the amount of $4,605 as determined in Met Ed Exhibit #2 is composed of improper components or is incorrectly calculated.  To the contrary, respondent presented uncontradicted testimony that respondent is actually getting a $588 “break” based upon the difference in the type of transformer that will actually be installed and the type of transformer costed into the line extension charge shown in Met Ed Exhibit #2.

While complainant may feel that he should get some kind of credit against the billed amount for recommending that a dual voltage transformer be used (instead of two transformers as originally designed), he fails to recognize that he is receiving a benefit from his suggestion.  The cost of the line extension as it will actually be built (i.e., with one dual voltage transformer) is still several hundred dollars less than the original design cost (i.e., using two transformers), even if the actual design is costed out with the full price of a dual voltage transformer (i.e., $1,415 instead of $827).

Complainant also expressed disagreement with having Federal Income Tax included as a part of the calculation of the line extension charge.  He offered no evidence, however, as to why this should not be done.  On the other hand, respondent requested that I take judicial or official notice of Rule 8, Taxes on Applicant / Customer Advances, of respondent’s Tariff - Electric Pa. P.U.C. No. 48.  This Rule is received into evidence in this case in accordance with the provisions of 52 Pa.Code §5.406(a) as a public document.

Rule 8, Taxes on Applicant / Customer Advances, of respondent’s Tariff - Electric Pa. P.U.C. No. 48 provides, in relevant part:

Any Applicant / Customer advance or other like amount received from an Applicant / Customer under this Tariff, under any contract executed under this Tariff or any other prior tariff shall constitute taxable income to the Company as defined by the Internal Revenue Service and shall be increased to include a payment by the Applicant / Customer equal to the applicable taxes.
Rule 8, Taxes on Applicant / Customer Advances, of respondent’s Tariff - Electric Pa. P.U.C. No. 48, just as does Rule 7, Extension of Company Facilities: System Upgrades, of respondent’s Tariff - Electric Pa. P.U.C. No. 48, enjoys the presumption of prima facie reasonableness and the status of having the force of law and being binding on the utility and its customers.
Complainant failed to bear his burden of proof in this case.  Rule 7 of respondent’s Tariff - Electric Pa. P.U.C. No. 48 has not been proven to be unreasonable.  Complainant’s Complaint must be dismissed.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
A public utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.

6.
Tariff provisions approved by the Commission are prima facie reasonable.

7.
Complainant presented no evidence that Rule 7 of respondent’s Tariff - Electric Pa. P.U.C. No. 48 is unreasonable.

ORDER
THEREFORE,
IT IS ORDERED:
1.
That the Complaint of Terry Lee Taylor against Metropolitan Edison Company at Docket Number C-20028787 is dismissed.

2.
That the record at Docket Number C-20028787 be marked closed.

Date:
June 10, 2003




____________________________________








Wayne L. Weismandel







Administrative Law Judge
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