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STATEMENT OF COMMISSIONER AARON WILSON, JR. 
In this case, the utility seeks approval for a universal service and energy conservation plan that (i) spends 40% of the utility’s overall commitment on administrative costs; (ii) has the lowest participation rate among the Electric Distribution Companies (EDCs) for the 2001 program year; and (iii) will limit the number of eligible recipients actually getting assistance, by imposing screening criteria, because the class is far larger than was otherwise thought to be the case.
  

Although I agree with the current funding level, I am concerned about the company’s attempt to differentiate between customers, all of whom are eligible for the company’s universal service program, in order to give some customers assistance while denying it to others.  

As an initial matter, I accept the claim that current administrative costs cannot be significantly reduced unless and until the commitments to Community Based Organizations (CBOs) are renegotiated.  

I am very concerned about the company’s screening criteria because this Commission may lack the legal or policy authority to authorize such discrimination in an entitlement program.  Based on my years of experience with public entitlement programs, I am concerned that neither the Commission nor the utility can determine which members of an eligible class can receive a benefit, in order to reduce the systemic costs of a program that are higher than anticipated, through the adoption of this company’s screening criteria.  
In my experience, if a recipient is a member of an eligible class, the recipient is entitled to assistance, notwithstanding the personal or financial predilections of the regulator or provider, unless and until the entitlement is altered by the General Assembly.    

The Commission’s regulations and sections 2804(9) and 2802(10) of the Electricity Generation Customer Choice Act create a binding legal entitlement for universal service that must be funded at an appropriate level in Pennsylvania.  While the funding level is adequate and well within the statutory requirement, the fact that costs are higher than anticipated or that one remains skeptical of such largesse is no basis for diluting a clear legislative mandate through entitlement triage.    

Chapter 28’s universal service entitlement program includes a mandate that universal service programs must, at a minimum, continue the protections, policies, and services in place on the date of enactment and that such funding must be appropriate.  
This Commission and the utility may be circumventing this legal mandate by retroactively approving screening restrictions that discriminate among individuals within an eligible class, in order to reduce costs, or by approving an inappropriate funding level.  Consequently, although the utility’s proposed $11.7 million dollar
 commitment is adequate and appropriate under the law, this attempt to claim the authority to discriminate among eligible recipients may not be.  
This Commission can avoid this potential infirmity by refusing to approve screening restrictions that unreasonably discriminate among members in a class of eligible recipients.  We should not approve restrictions that will only support the members of the eligible class if the needy person (i) has an overdue balance of $150 regardless of their membership in the eligible class; (ii) has  housing costs in excess of $150 when they are living in subsidized housing regardless of the membership in the eligible class.
  
These screening restrictions may be unreasonable.  What if the arrearage is $149.99 or the recipient pays $149.95 as opposed to $150 for subsidized housing?  These restrictions may constitute irrational economic discrimination among individuals within the class of eligible recipients.  All the customers in the eligible class are, generally, consumers in the Level 1 and Level 2 classes.   There is no record evidence in staff’s recommendation pointing to any experience supporting the view that a Level 1 customer with a $149.99 arrearage is so markedly different from a Level 2 customer with a $150 arrearage that the Level 1 customer should receive no universal service assistance.  If anything, the Level 1 customer faces more daunting challenges because Level 1 consumers have less income than Level 2 consumers.  
Reductions in the systemic costs of a legal entitlement cannot be obtained by unreasonably discriminating among the recipients in an otherwise eligible class.  This remains so notwithstanding the fact that costs increased 43% over the past two years in a service territory where low-income usage is higher than average and the utility’s own call center fails to make appropriate referrals about eligible recipients.
  

Given these parameters, I think the better legal and policy solution would be to continue the appropriate $11.7 million dollar commitment while reducing the amount of maximum assistance provided to each recipient in the eligible classes.  This can be done by dividing the total amount of resources available by the total number of eligible recipients in order to arrive at an appropriate assistance level.  

In this case, there are 30,000 eligible recipients but only 10,000 received assistance in 2002.  The utility wants to reduce the “maximum” number of recipients it must fund from 17,000 to 15,000 with a screening criteria that discriminates between eligible members.  
Any attempt to determine which individuals in an otherwise eligible class will receive support should be avoided because it may be contrary to law and sound public policy.  Such an approach may be contrary to the entitlement created under the Act.  It is also bad public policy.  
This Commission and the utility should avoid the invitation to determine which of the individual recipients in a class of otherwise eligible members in an entitlement program will actually receive the benefit.  The benefit was mandated by our General Assembly.  The General Assembly has not clearly authorized entitlement triage.  

The better legal and public policy would be approval of a program that avoids entitlement triage.  

This failure, however, is no grounds for refusing to support the Company’s program even though I remain concerned that today’s solution opens the door to selective, discriminatory, and focused funding.  Although I do not believe that the General Assembly empowered the Commission or any utility to be its authorized surgeon for entitlement triage, the needs of Pennsylvanians warrant approval of this program.   
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