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INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDING
On January 15, 2003, Colleen M. Sonder (Ms. Sonder) filed a formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (PPL) alleging that she is not financially able to pay her electric bill and requesting a payment arrangement.  This complaint is an untimely appeal from a Bureau of Consumer Services (BCS) decision issued on November 8, 2002 at BCS Case No. 1171817.
On February 5, 2003, PPL filed an Answer denying the material allegations of the Complaint.

A Telephone Hearing Notice was mailed to the parties on April 28, 2003 and notified them that an Initial Telephone Hearing in this case was scheduled for Thursday, June 12, 2003 at 10:00 a.m.  This case was assigned to me pursuant to 52 Pa. Code §56.174.

I issued a Prehearing Order on May 5, 2003, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules and reminded them of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.
In accordance with the provisions of the Prehearing Order, by cover letter dated June 5, 2003, PPL submitted three copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing.  
Ms. Sonder did not submit a completed budget information form. 
On June 12, 2003 at 10:00 a.m., I attempted to contact Ms. Sonder at the home telephone number listed on her Complaint form.  The phone was answered by someone who informed me that Ms. Sonder was home but was currently unavailable.  I left a message stating who I was, the reason for my call and that I would call back at approximately 10:15 a.m. to conduct the scheduled hearing.  I then contacted counsel for PPL and relayed this information.  At 10:15 a.m I again attempted to contact Ms. Sonder at the home telephone number listed on her Complaint.  The telephone rang four times, was picked up and immediately hung up, terminating the call.  I redialed the number and this time, the telephone was picked up by an answering machine.  I left a message stating who I was and the reason for my call.  I also stated that since this was my third attempt to contact Ms. Sonder, the hearing would proceed, as scheduled, without her.  
I contacted, John F. Gross, Esq., attorney for PPL, who presented the testimony of one witness, Cynthia Rindock and introduced two (2) exhibits which were admitted into the record.  Mr. Gross moved for dismissal of the Complaint based upon Ms. Sonder’s failure to appear and prosecute her case.  I granted this motion.   A tape recording of the hearing was made and the record closed at the conclusion of the hearing on June 12, 2003.

FINDINGS OF FACT

1.
Ms. Sonder is the named ratepayer on PPL account no. 12710-62019 with a service address of 6200 Locust Street, Apt. C-3, Harrisburg, Pennsylvania 17112.
2.
On January 15, 2003, Ms. Sonder filed a formal Complaint against PPL alleging a financial inability to pay her electric bill. 

3.
By Telephone Hearing Notice (dated April 28, 2003) and Prehearing Order (dated May 5, 2003), Ms. Sonder was advised that an Initial Telephone Hearing on her Complaint was scheduled for Thursday, June 12, 2003.

4.
Both of these documents were mailed to Ms. Sonder at the address listed on her Complaint and neither was returned to the Commission by the United States Postal Service as undeliverable.  
5.
Ms. Sonder did not appear for the Hearing.

6.
Ms. Sonder did not settle nor withdraw her Complaint prior to the scheduled hearing date or obtain a continuance.

7.
The Commission’s Bureau of Consumer Services issued a decision in this case on November 8, 2002 and directed Ms. Sonder to make a lump sum payment of $571 and then, beginning in January 2003 pay her monthly budget bills plus $70 towards the overdue account balance.  

8.
The last payment on this account, in the amount of $300 was received by PPL on May 28, 2003.  Prior to this payment, no payments had been received on this account since October 23, 2001 (in the amount of $100).  Payments tendered on November 30, 2001 ($337.22) and February 5, 2002 ($542.22) were returned for insufficient funds.

9.
PPL has offered Ms. Sonder seven (7) payment arrangements on this account and she has defaulted on all of them.

10.
Ms. Sonder’s current overdue account balance with PPL is $2136.65.
DISCUSSION
In her Complaint, Ms. Sonder alleged an inability to make payments on her electric bill.  As the Complainant seeking affirmative relief from the Commission, Ms. Sonder bears the burden of proof.  66 Pa. C.S. §332(a).  

Clearly, by failing to appear for the scheduled Hearing and present evidence, Ms. Sonder failed to meet her burden of proof therefore, this case will be dismissed.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard. Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994)
Neither the Telephone Hearing Notice nor Prehearing Order was returned to the Commission by the post office as undeliverable.  Therefore, it is presumed that Ms. Sonder received these documents and thus, had sufficient notice of the day, date and time of the scheduled Hearing and her due process rights have bee protected.  Additionally, when I first attempted to contact Ms. Sonder for the hearing the person I spoke to indicated that she was home but currently unavailable.  I left a message stating that I was calling to conduct the hearing scheduled on her Complaint.  This message provided further notice of the hearing and since my subsequent attempts to contact Ms. Sonder were unsuccessful I can only conclude that she voluntarily chose not to appear and present testimony in this case.  Her absence at the hearing is unexcused and this case will be dismissed.  Since Ms. Sonder’s failure to appear wasted both the Commission’s and PPL’s time and resources her Complaint will be dismissed with prejudice.  Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z-00269892.

A BCS decision was issued in this case on November 8, 2002 at BCS Case No. 1171817 and directed Ms. Sonder to make a lump sum payment of  $571(to avoid service termination) and then pay her monthly budget bills  plus $70 per month towards the overdue balance on her account.  Ms. Sonder has not complied with this decision, making only one payment since the decision was issued, on May 28, 2003 in the amount of $300.  
Ordinarily, when a Complainant fails to appear for a hearing, the decision of the BCS becomes the operative decision of the Commission.  Andre Turner v. PECO Energy Company, Opinion and Order entered April 11, 1996 at Docket No. C-00956999.  However, the Commission has held that when a customer is a chronic nonpayer, a payment plan is not appropriate and the customer should be required to pay the entire amount due and owing on the account.  Peter Larish v. PPL Electric Utilities Corporation, Opinion and Order entered May 14, 2002 at Docket No. C‑20016308.
Ms. Sonder’s overdue balance has accumulated over a period of three years, during which she made only seven payments (two of which were returned for insufficient funds).  In addition to her poor payment history, she has defaulted on seven payment arrangements with PPL and has not complied with the BCS decision issued in this case.  Finally, Ms. Sonder’s failure to return the required Budget Information Form and failure to appear for the scheduled hearing illustrate that she does not intend to make payments on this account in the future.  Ms. Sonder’s account balance has accrued because of an unwillingness to pay, as opposed to an inability to do so.  Ms. Sonder is a chronic nonpayer and she will be directed to pay all amounts currently due and owing to PPL within thirty (30) days of a final Commission Order in this case.  
Alternatively, if the BCS decision is affirmed, Ms. Sonder is directed to make a lump sum payment of all sums currently owing but not yet paid on the consumption portion of payments missed under the BCS decision within thirty days of a final Commission Order 
and then pay her monthly budget bills plus $70 towards the overdue account balance.  See Charles Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §701.
2.
As the Complainant, Ms. Sonder had the burden of proof. 66 Pa. C.S. §332(a).
3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  

4.
By failing to appear for the scheduled hearing and present evidence, Ms. Sonder failed to satisfy the burden of proof.

ORDER

THEREFORE,

IT IS ORDERED THAT:

1.
The Complaint of Colleen M. Sonder against PPL Electric Utilities Corporation at Docket No. C-20039222 is dismissed with prejudice for failure to prosecute.
2.
Colleen M. Sonder is directed to pay all amounts currently due and owing but not yet paid on her PPL account within thirty (30) days of the final Commission Order in this case.
Dated: June 18, 2003
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Amanda N. Rumsey








Special Agent
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