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HISTORY OF THE PROCEEDINGS


On February 25, 2002, Ken Gentzler, t/a Dairy Queen filed this complaint against Columbia Gas of Pennsylvania, Inc.   In his complaint, Mr. Gentzler alleged that the bills for gas usage at his Dairy Queen store in Shrewsbury for the period of December 28, 2000 through March 28, 2000 [sic] were excessive.  He alleged that during that period, the store was closed for the winter, and the only gas appliance that was operating was a water heater.  He further alleged that in addition to the excessive charges, they "discovered double charges for gas usage."  He further alleged that Columbia refused to correct the bills and was threatening to terminate service to his West York store.  He requested that Columbia be compelled to credit their account for the excessive and double charges.



The complaint was served on Columbia, and Columbia filed an answer to it.  In its answer, Columbia denied that the gas charges for the period in question were excessive.  Columbia also denied the allegation regarding double charges.


On March 21, 2002, the Chief Administrative Law Judge issued an Interim Order Setting Settlement Conference.  On October 25, 2002, the Mediation Unit noted for the record that it had received a report pursuant to the Interim Order.





On November 15, 2002, I was assigned to preside over this case.  Also on that day, the parties were informed by written notice that an initial telephonic hearing would be held on January 13, 2003 at 10:00 a.m.  The hearing was later rescheduled to February 28, 2003.  The hearing was held on February 28, 2003.  Both parties were represented by counsel.  The hearing resulted in a transcript of 38 pages; four exhibits were admitted into the record.  The parties declined to file briefs.

FINDINGS OF FACT


1.
Ken Gentzler operated a Dairy Queen store in the strip mall of Shrewsbury Commons in Shrewsbury, York County between January 1998 and May 2001.  (Tr. 6,7, 10, 31).



2.
The store had only two gas appliances: a furnace and a 40 gallon water heater.  (Tr. 7, 11).  Mr. Gentzler testified that they "never turned the furnace on" because the store equipment generated sufficient heat to heat the store without using the furnace.  (Tr. 7-9).  The furnace was installed by the mall operators; Mr. Gentzler installed the hot water heater.  (Tr. 10-11).


3.
Mr. Gentzler usually had the store open from February to December.  When the store was closed, he set the hot water heater to the "vacation" setting.  In 2000, he closed the store on December 10 and reopened on February 6, 2001.  (Tr. 7-8).  During that period, nobody, including the mall operators, had access to the store property.  (Tr. 9).


4.
When Mr. Gentzler returned to the store in February 2001, he discovered a large gas bill.  He is challenging the bill for the period ending January 29, 2001.  (Tr. 8). 


5.
Mr. Gentzler no longer operates a store at the location in question.  He believes that a Subway opened there in September 2001.  (Tr. 10, 13).  


6.
From April 2000 through February 2001, the gas consumption and bills at the Dairy Queen were as follows:

	Meter Read Date
	Reading
	Read or

Estimate
	Usage

 (ccfs)
	Days
	Average 

Daily Usage

(ccfs/day)


	Heating

Degree Days


	Bill ($)

	Apr. 27, 2000
	988
	E
	24
	30
	.8
	412
	30.83

	May 26, 2000
	999
	R
	11
	29
	.4
	109
	22.48

	June 27, 2000
	1024
	E
	25
	32
	.8
	46
	31.49

	July 27, 2000
	1035
	R
	11
	30
	.4
	1
	23.11

	Aug. 25, 2000
	1052
	E
	17
	29
	.6
	3
	27.43

	Sept. 26, 2000
	1062
	R
	10
	32
	.3
	46
	22.47

	Oct. 25, 2000
	1079
	E
	17
	29
	.6
	288
	30.52

	Nov. 27, 2003
	1091
	R
	12
	33
	.4
	661
	26.32

	Dec. 28, 2000
	1109
	E
	18
	31
	.6
	1097
	31.80

	Jan. 29, 2001
	1402
	A
	293
	32
	9.2
	1200
	339.07

	Mar. 13, 2001*
	1461
	A
	59
	43
	1.4
	?
	n/a

	Mar. 22, 2001*
	1466
	A
	5
	9
	.6
	?
	n/a


*
The rows of this table through January 29, 2001 are based on Columbia Ex. 4.  The last two rows are based on the actual readings shown in Columbia Exhibits 1 and 2.  I have chosen to display these readings because the last "reading" on Columbia Exhibit 4 is an estimate which was clearly too high, and which Columbia later adjusted.  The estimate and subsequent adjustments simply confuse the actual usage history.  (Tr. 24-26; Columbia Ex. 4).  The readings in Columbia Exhibits 1 and 2 are actual readings that were taken when Columbia employees visited the Dairy Queen in response to Mr. Gentzler's complaint.


7.
In response to my own questioning, Columbia provided the following additional consumption information:

	Meter Read Date
	Usage

 (ccfs)
	Read or

Estimate
	Days
	Average 

Daily Usage

(ccfs/day)



	Dec. 29, 1998
	39
	E
	34
	1.2

	Jan. 28, 1999
	83
	R
	30
	2.8

	Dec. 29. 1999
	9
	E
	35
	.3

	Jan. 28, 2000
	10
	R
	30
	.3


(Tr. 28-29).


8.
During the period in question, Mr. Gentzler was on vacation in Hawaii.  Nobody else had access to the property that would have permitted them to adjust the furnace.  (Tr. 9-10).


9.
A Columbia serviceman performed a high bill investigation at the store in question on March 13, 2001.  He took a meter reading.  He noted that the store had a gas furnace and a gas hot water heater.  He noted no problems with either appliance that would affect the gas consumption.  Otherwise, his report contains no information that would shed any light on the issue here.  (Columbia Ex. 1; Tr. 15-17).


10.
On March 22, 2003, A different Columbia serviceman again visited the store.  He again took a meter reading.  He noted that the furnace was operating properly, and that the thermostat, which was properly calibrated, was set to 70 degrees, and that the store temperature was also 70 degrees.  He also noted that the hot water heater was operating properly. He also opined that when the store was closed, the equipment in the store was either turned down or off, which would cause it to emit less heat, which, in turn, would cause the furnace to operate.

(Columbia Ex. 2; Tr. 18-20).



11.
On March 12, 2002, Columbia removed the meter for testing.  The meter was tested on March 14, 2002, and found to operating 0.1% slow.  (Columbia Ex. 3; Tr. 21).  


DISCUSSION
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Mr. Gentzler has challenged his gas bill from Columbia.  Thus it is clear that he is the party seeking affirmative relief from the Commission, and, therefore, he is the party with the burden of proof. 

In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

When the complaint alleges a billing dispute, a complainant's burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility's evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.

The Commonwealth Court has recently interpreted the "Waldron Rule" as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima

facie case of overbilling by a utility company, we believe this view is too restrictive. Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which

would support a finding that the metered usage exceeded the actual usage. Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial

evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant. The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has

presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight. If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof. At this stage, the Waldron doctrine provides

"that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling." Id. at 436, 461 A.2d at 1236 [emphasis supplied]. Finally, where the Commission has dismissed the complaint because the customer has failed to

sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal. Id. at 436, 461 A.2d at 1236.  (Footnotes omitted.)

Milkie v. Pa. Pub. Util. Comm., 768 A.2d 1217, 1219-1220 (Cmwlth. Ct. 2001).  It is now necessary to apply these legal principles to this case.



While the Waldron Rule as stated in Commission decisions is couched in terms of residential property (e.g., the first factor is that the number of occupants has not changed), its principles may be applied to a commercial customer.  Here, the evidence shows that the Dairy Queen had the same gas appliances throughout its history: a furnace and a hot water heater.  More problematic, however, are the second two factors: the potential for energy consumption and the prior consumption history.



Concerning the potential for gas consumption, the evidence is ambiguous.  Clearly the key to this issue, as well as the entire complaint, is the operation of the furnace.  The second serviceman sent by Columbia opined that if the store equipment was turned off or down when the store was closed, it would emit less heat, which, in turn, would cause the furnace to operate.  The second serviceman also noted that the furnace was operating properly, and that the thermostat was set to 70 degrees.  Obviously, an operating furnace would be a complete explanation for the increased consumption during the period in question.  


Mr. Gentzler's testimony on this point was ambiguous.  He testified that "[w]e do not use the furnace" and "[w]e've never turned it on."  (Tr. 7, 9, 10).  These statements, while seemingly straightforward, could have different meanings.  They could mean that the furnace was turned off at the electrical circuit breaker or fuse box, or that the gas supply to the furnace was turned off.  In those cases the furnace could not have run even if the temperature in the store dropped to subfreezing levels.  These statements could also mean that the furnace thermostat was set to a low level, such as 50 or 60 degrees, which would keep the furnace from operating when temperatures in the store were at normal levels.  Of course, in that case, the furnace would operate if the store equipment was not generating enough heat to keep room temperature above the furnace thermostat setting.  Because Mr. Gentzler bears the burden of proof,  it was incumbent upon him to provide clear and unambiguous testimony on this issue.  Even after Columbia made the points that the excessive gas consumption could have been caused when the furnace operated to make up for the heat not generated by the store equipment, and that the thermostat was set to 70 degrees when its second serviceman visited the store, Mr. Gentzler did not clarify his testimony on this point.  For this reason, I conclude that he did not establish that potential for gas consumption was low.


I also conclude that Mr. Gentzler failed to show that there were no prior billing abnormalities.  Mr. Gentzler offered no consumption history for the store, although he had the burden of proof.  While Columbia offered into evidence a limited consumption history, and provided additional information in response to a question from me, that information shows, if anything, that there was at least one prior abnormality.  In December 1998 and, more especially, January 1999, the store experienced considerably higher than normal consumption, albeit not to the same extent as in January 2001.  (See Findings of Fact 6 and 7).  This also suggests that the excessive gas consumption was caused when the furnace operated to make up for the heat not generated by the store equipment.



Although it is not, strictly speaking, a "prior" abnormality, the consumption in the month immediately after the month in question also was higher than normal, albeit not as high as the challenged month.  (See Finding of Fact 6).  Again, this suggests that the excessive gas consumption was caused when the furnace operated to make up for the heat not generated by the store equipment.


Although I do not rely on it here, Columbia eventually performed a meter test.  The result of the test was that the meter was running 0.1% slow, which is within the standards promulgated by the Commission.  (Columbia Ex. 3).  52 Pa. Code §59.22.


In summary, I conclude that Mr. Gentzler has failed to meet his burden of proof here, largely due to his failure to provide more specific testimony regarding the operation of the gas furnace.  I further conclude that the evidence tends to show that there had been a previous abnormality in the gas usage.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding under 66 Pa, C. S. Chapters 13 and 15.


2.
As the complainant here, Mr. Gentzler bears the burden of proof.



3.
This complaint must be dismissed because Mr. Gentzler failed to establish that the Dairy Queen's potential for gas consumption was low, due to his failure to provide more specific testimony regarding the operation of the gas furnace.



4.
This complaint must be dismissed  because  the evidence tends to establish that there was an unexplained increase in consumption in the months of December 1999 and January 2000, which constitutes a "prior abnormality."

ORDER


THEREFORE, IT IS ORDERED:



That the complaint of  Ken Gentzler, t/a Dairy Queen v. Columbia Gas of Pennsylvania, Inc. at Docket No. C-20027031 is dismissed.
Date:  June 13, 2003



___________________________







Michael C. Schnierle







Administrative Law Judge
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