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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration is a Material Question certified by Administrative Law Judge (ALJ) Robert P. Meehan and presented in his Order Denying Petition for Interim Emergency Order and Certifying Material Question to the Commission, issued May 27, 2003, at this docket (hereafter referred to as the May 27th Order).  The Material Question presented is:  “Based on the evidence presented at the hearing of May 20, 2003, did the Administrative Law Judge properly deny the petition for interim emergency order?”  (May 27th Order at 5).  We will answer the Material Question in the affirmative, thereby denying the Petition for Interim Emergency Order.
History of the Proceeding


On November 4, 2002, Michael and Marie Hanlon (collectively, the Petitioners) filed a Complaint at this docket which alleged that Penn Power intended to clear vegetation along a right of way on or near their property to erect a 69kV trans​mission line in that right of way.  According to the Complaint, the clearing activity would disrupt the Petitioners’ enjoyment of their property and ignored other, less intrusive paths in violation of the Public Utility Code.  Pennsylvania Power Company (Penn Power) filed a timely Answer.  The Complaint is one of several filed by property owners affected by the proposed transmission line.  Hearings on the Complaint are scheduled for the month of July 2003. 


 On May 12, 2003, the Petitioners filed a Petition for Issuance of an Interim Emergency Order (Petition), requesting that an interim emergency order be issued to stop the clearing process pending hearing on the Complaint.  Penn Power filed a Brief in opposition and a Motion to Dismiss.  An evidentiary hearing on the Petition was held on May 20, 2003.  At the hearing, Mr. Michael P. Hanlon appeared pro se for the Petitioners, testified and submitted twenty-three photographs as exhibits.  Penn Power appeared through counsel and did not submit any witnesses or exhibits.  On May 27, 2003, the ALJ issued his May 27th Order which denied the Petition and certified the Material Question quoted above for our review.
Discussion


The standards for granting an interim emergency order are set forth in our regulations at 52 Pa. Code § 3.7.  They are:  (1) the petitioner’s right to relief must be clear; (2) the need for relief must be immediate; (3) the injury would be irreparable if emergency relief is not granted; and, (4) the relief, if granted, would not be injurious to the public interest.  In his May 27th Order, the ALJ discussed each of the foregoing elements and found that the Petitioners had failed to submit substantial evidence supporting any element, far less in support all four elements as is required.  (May 27th Order at 2-4).



We have reviewed the record in its entirety.  The only evidence submitted by the Petitioners is the testimony of Witness Michael P. Hanlon and a series of photo​graphs showing different views of the Petitioners’ back yard and portions of a proposed, alternative route for the 69kV transmission line.  (Exhibits 1-23).  In several of the Exhibits there are markings on trees, but there is no indication of where the right of way is in relationship to the Exhibits or where the right of way is located in relationship to the rest of the Hanlons’ property.  Other than the general descriptions of the Exhibits, the testimony of Witness Hanlon consists of broad, general statements that there may be a possibility for Penn Power to negotiate an alternate route with an individual not present at the hearing.  (Tr. at 6-8, 19).  That is the sum and substance of the record evidence in support of the Petition.


The ALJ was correct in his description of the standards applicable to this matter and his analysis of the record in front of him.  Noting that the Petitioners’ requested relief is a temporary prohibition against Penn Power clearing the entire right of way, the ALJ observed that the only evidence relating to the property affected are the photographs of the Petitioners’ property, not the entire right of way.  (May 27th Order at 4).  The record reflects that Witness Hanlon testified that the Petition was based upon speculation and that he was developing factual evidence for presentation at the July hearings.  (Tr. at 17-19).  However, the ALJ commented that the Petition must be supported by substantial evidence at the time of the hearing on the Petition, regardless of when the hearing on the Complaint was going forward.  (Id.; May 27th Order at 3).  



Section 3.7 of our regulations 52 Pa. Code § 3.7, clearly sets forth the elements which must be shown to support the issuance of an interim emergency order.  Like the ALJ, we find that the Petitioners have failed to submit substantial evidence in support of their Petition.  The Petitioners failed to present substantial evidence which would demonstrate that the Petitioners’ right to relief is clear.  52 Pa. Code § 3.7(a)(1).  There is no evidence, substantial or otherwise, that the need for relief is immediate.  52 Pa. Code § 3.7(a)(2).  There is no evidence, substantial or otherwise, that the alleged injury would be irreparable if relief is not granted.  52 Pa. Code § 3.7(a)(3).  And there is no evidence, substantial or otherwise, that the relief requested is not injurious to the public interest.  52 Pa. Code § 3.7(a)(4).  For these reasons, we answer the Material Question in the affirmative.  The ALJ properly denied the Petition for Interim Emergency Order based upon the evidence of record developed in this proceeding; THEREFORE,


IT IS ORDERED:  That the Petition for Interim Emergency Order filed on May 20, 2003 by Michael and Marie Hanlon at this docket is denied. 







BY THE COMMISSION,







James J. McNulty








Secretary
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