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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of John A. Reedy (Complainant) filed on May 16, 2003, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on May 7, 2003.  On June 6, 2003, Metropolitan Edison Company (Met-Ed) filed Reply Exceptions.  

History of the Proceeding


On July 9, 2002, the Complainant filed a Formal Complaint with the Commission against Met-Ed essentially alleging that Met-Ed first informed him that it had the right to cut branches from his tree, but later told him that it did not have that right.  The Complainant further alleged that Met-Ed deceived him into cutting his tree.



On August 1, 2002, Met-Ed filed an Answer and New Matter to the Complaint, alleging that it did not have the right-of-way on the Complainant’s property; but, that it had the right to maintain trees in such a way as to prevent them from interfering with its mission to provide adequate and reasonable service to the Complainant.  On February 13, 2003, a hearing on the Complaint was held.  The Complainant appeared pro se, and Met-Ed was represented by counsel.



In his Initial Decision, issued on May 7, 2003, ALJ Nguyen recommended, inter alia, that the Complaint be dismissed.  Exceptions and Reply Exceptions were filed as above noted. 

Discussion


The ALJ made sixteen Findings of Fact and he also reached one Conclusion of Law.  Those Findings of Fact and Conclusions of Law are hereby incorporated herein by reference, unless modified expressly or by necessary implication by this Opinion and Order.



We note that this case began on April 23, 2002, when Mr. Brian Kreiser, an employee of Met-Ed’s contractor Asplundh Tree Expert Company, trimmed a pin oak tree that grows on the Complainant’s property.  The trimming was performed in order to obtain adequate clearance for Met-Ed’s electric line.  (Tr., at 40).  A few days or a week prior to the actual trimming, Mr. Kreiser contacted the Complainant, in person, and advised him that the tree would be trimmed.  The Complainant only objected to the trimming of the tree after it had been trimmed.  (Tr., at 52-54).  After the trimming, the tree was in a healthy condition with neither disease, infestation, or instability present.  (Tr., at 57).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Commw. Ct. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Commw. Ct. 1984).  


It is well settled that the Complainant, as the party seeking affirmative relief form the Commission, has the burden of proving the allegations in his Complaint by producing evidence that establishes the material facts by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950) (Se-Ling).  Preponderance of the evidence means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other side.  (Id.).  Furthermore, “preponderance” is not dependent on the number of witnesses testifying for either side, but rather on the credibility of the testimony in light of all the evidence in the case.  Burch v. Reading Company, 240 F.2d 574 (3rd Cir. 1957, cert. denied, 353 U.S. 965 (1957).  Determination of witness credibility is within the purview of the ALJ, since the ALJ was present during the testimony of the witnesses.  Danovitz v. Portnoy, 161 A.2d 146 (1982).  


In his first Exception, the Complainant argues that the ALJ failed to mention and adequately consider the numerous photographs submitted by the Complainant as Exhibits.  (Exc., at 2).


While it is true that the ALJ did not mention the eight pictures, submitted by the Complainant as exhibits at the hearing, this is not indicative of the assertion that the ALJ did not consider the Exhibits in preparing his Initial Decision.  Indeed, there was no dispute between the Parties regarding the appearance of the tree before and after the trimming on April 23, 2002.  Consequently, there was little for the ALJ to discuss in his Initial Decision regarding the Complainant’s pictures.



We hasten to point out that it is not a prerequisite that the ALJ include or comment upon all of the evidence introduced at the hearing in support of his findings.  Rather, the Initial Decision must be supported by substantial and credible evidence.  Murphy v. Pennsylvania Department of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commw. Ct. 1984); Erie Resistor Corporation v. Unemployment Compensation Board of Review, 166 A.2d 96 (Pa. Super. 1961).  Indeed, the Complainant failed to provide, besides the various depictions of the pertinent tree both before and after the trimming, any compelling arguments or reasons as to warrant a grant of this Exception.  Accordingly, the Complainant’s first Exception is denied.


In his second Exception, the Complainant contends that Mr. Doug Kinyo, the manager of forestry services for Met-Ed, testified that Med-Ed entered the Complainant’s property illegally.  (Exc., at 1).  Additionally, the Complainant argues that Met-Ed failed to provide him with a copy of the statute, which Met-Ed cited during the hearing and which the ALJ mentioned in his Initial Decision.  The Complainant further argues that Met-Ed violated the statute (15 Pa. C.S. § 115(e)) that governs the right of electric utilities to occupy public rights-of-way.  While the Complainant does not specifically claim that he has been harmed in any way by not having had a copy of this statute, the clear implication is that he was so harmed.  (Exc., at 1-2). 


We note that the Complainant provided no transcript citation for his claim about the testimony of Mr. Kinyo.  Our review of the transcript fails to indicate that Mr. Kinyo made any such statements as asserted by the Complainant.  As to Met-Ed’s alleged failure to provide a copy of the relevant statute to the Complainant, we find that the Complainant’s contention to be without merit.  We note that the relevant statute is a public document and, therefore, readily available to the Complainant as a member of the public.  As a result, it was not incumbent upon Met-Ed to make available a hard copy of the pertinent statute.  Also, it was within the purview of the presiding ALJ to take judicial or administrative notice of the statute.  (52 Pa. Code § 5.408).  



We note further that the Complainant raised this issue for the first time at the Exceptions stage of the proceeding.  It is well settled that this is not  the appropriate time to raise additional arguments not previously raised at the hearing stage.  See Philadelphia Lodge v. Pennsylvania Lodge, 660 A.2d 192, 199 (Pa. Commw. Ct. 1995).  Ostensibly, the ALJ found that the Complainant tacitly consented to Met-Ed’s trimming of the tree growing on the Complainant’s property.  (I.D., at 6).  According to the record evidence, the Complainant never objected to the tree-trimming until after in was completed.  (Tr., at 41, 43).  Therefore, we find that the ALJ properly concluded that the Complainant consented to Met-Ed’s trimming of the tree on his property.  As a result, the Complainant’s second Exception is denied.  
Conclusion


We have carefully reviewed the record as developed in this proceeding including the ALJ’s Initial Decision and the Exceptions filed thereto.  Premised on our review, we conclude that the Complainant’s Exceptions to the ALJ’s Initial Decision are not meritorious and, as a result, they will be denied.  The ALJ’s Initial Decision will be adopted to the extent that it is consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:  


1.
That the Exceptions filed by John A. Reedy are denied.


2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen, is adopted to the extent that it is consistent with this Opinion and Order.  


3.
That the Complaint of John A. Reedy against Metropolitan Edison Company is dismissed.

4.
That the record herein is marked closed.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 10, 2003
ORDER ENTERED:  July 11, 2003
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