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HISTORY OF THE PROCEEDING



On August 6, 2002, Charles Vohringer, Jr. (“Vohringer” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that the Respondent overcharged him; that his bills were paid on time; that he was only reimbursed for half of the time that he was overbilled.  The Complainant requested that the Respondent give him a refund for the overcharges between June 1994 and May 1998 with interest.



On September 3, 2003, the Respondent, through its counsel, filed an Answer and New Matter with a Notice to Plead.  In its Answer, the Respondent stated that during a high bill investigation, a PECO representative discovered a meter mix-up at the Complainant’s property.  The Complainant’s meter was mixed up with the meter at 12 E. Praecipe Street.  The Respondent reviewed the Complainant’s account and credited the Complainant in the amount of $2,260.21 for the period from May 14, 1998 through May 16, 2002.



In the New Matter, the Respondent stated that the Complainant’s claim for a refund for excessive payments is governed by 66 Pa. C. S. §1312.  The Respondent quoted section 1312 of the Public Utility Code and cited Norman DiMatteo v. West Penn Power Co, 67 Pa. PUC 444 (1988) and Joseph E. Goss v. UGI Corporation, 1994 WL 843007 (Pa. P.U.C) for the proposition that the Commission is only authorized to refund the Complainant excessive payments made within four years of the filing date of the complaint.  The Respondent said that the Complainant had already been reimbursed for excessive payments made after May 16, 1998.  Consequently, the Respondent contended that the Complainant is not entitled to additional relief.



A telephonic prehearing conference was held prior to the hearing on February 27, 2003, before Administrative Law Judge Cynthia Williams Fordham. The Complainant, Charles Vohringer, Jr., testified in support of the complaint, and sponsored one exhibit - C. Ex. 1-bills from October 1996 through May 1998.  Priya Sankar, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Anthony Costello, a regulatory assessor for the Respondent, who sponsored two exhibits - PECO Ex. 1-an account statement for the Complainant and PECO Ex. 2-copy of section 1312 of the Public Utility Code.

The record in this case consists of 28 pages of transcripted testimony and three exhibits.

FINDINGS OF FACT



1.
The Complainant is Charles Vohringer, Jr., 16 Henley Way, Cochranville, PA 19330. 


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant moved into the Henley Way property in July 1994 (Tr. 8).



4.
In May 2002, the Respondent’s meter reader notified the Complainant’s wife that their neighbor’s name and address appeared when he read the meter at their house (Tr. 9). 



5.
Meter number 9 8258345 is on the Complainant’s bills between October 1996 through May 1998 (Tr. 9, 12-14; C. Ex. 1). 



6.
The Complainant’s meter is outside in the rear of his single home.  His neighbor’s house is about 150 yards away (Tr. 10). 



7.
The Respondent charged the Complainant for his neighbor’s consumption and the neighbor was charged for his consumption between July 1994 and May 2002 (Tr. 10; C. Ex. 1). 



8.
The Respondent investigated the matter and effective May 16, 2002, meter 9 8258345 was removed from the Complainant’s account and meter 9 6200271 was substituted (Tr. 17, 18; PECO Ex. 1). 


9.
Starting with the June 17, 2002 billing, the Complainant was billed based on the correct meter (Tr. 11, 18; PECO Ex. 1).  



10.
After the Respondent corrected the meter records, it compared the Complainant’s actual bills for the four years prior to May 2002 against the amount the Complainant should have been billed.  The Complainant received three credits.  The first two credits, $877.43 and $1,382.78, represent the over billing from May 14, 1998 to May 16, 2002.  The total amount of over billing was $2,260.21.  The Complainant received a credit of $135.62, which represents the interest.  The total credit was $2,395.83 (Tr. 10, 19 PECO Ex. 1).  



11.
Since the Complainant requested a refund instead of a credit, on July 17, 2002, the Respondent sent the Complainant a refund check for $2,111.70 (Tr. 10, 20; PECO Ex. 1).  



12.
On August 5, 2002, the Complainant’s meter was physically changed in accordance with the Respondent’s automatic meter reader initiative (Tr. 20, 21). 

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



During the prehearing, Priya Sankar, Esquire, the Respondent’s counsel stated that the Respondent reimbursed the Complainant for overcharges within four years of discovering the meter mix up (Tr. 3, 4). The Complainant requested a refund for the last eight years (Tr. 4).  Ms. Sankar argued that section 1312 of the Public Utility Code, 66 Pa. C.S. §1312, only requires a public utility to give a refund within four years of discovering a meter mix up (Tr. 4). 


The Complainant presented bills from October 17, 1996 through May 18, 1998 (Tr. 8; C. Ex. 1).  The Complainant admitted that the Respondent reimbursed him for the over billing that occurred within four years of the discovery of the meter problem and gave him interest (Tr. 10, 11).  However, the Complainant contended that he should be reimbursed from the time he moved into the property in 1994 through May 1998 also (Tr. 12-14; C. Ex. 1). 



Anthony Costello, a regulatory assessor for the Respondent, presented an account statement for the Complainant for the period from May 14, 1998 through February 13, 2003 (Tr. 17; PECO Ex. 1).  He testified that on May 16, 2002, meter 9 8258345 was removed from the Complainant’s account and meter 9 6200271 was substituted (Tr. 17; PECO Ex. 1).  Although this transaction is listed as a meter change on the account statement, it was a correction of the record.  The meter was not physically changed (Tr. 17, 18; PECO Ex. 1).  Starting with the June 17, 2002 billing, the Complainant was billed based on the correct meter (Tr. 18; PECO Ex. 1).  After the Respondent corrected the meter records, it compared the Complainant’s actual bills for the prior four years against the amount the Complainant should have been billed (Tr. 19).  The difference was credited to the Complainant.  The first two credits $877.43 and $1,382.78 represent the over billing from May 14, 1998 to May 16, 2002.  The total amount of over billing was $2,260.21 (Tr. 19; PECO Ex. 1).  In addition, the Complainant received a credit of $135.62, which represents the interest (Tr. 19; PECO Ex. 1).  The total credit was $2,395.83 (Tr. 19).  On July 17, 2002, the Complainant received a refund check for $2,111.70 (Tr. 20).  On August 5, 2002, the Complainant’s meter was physically changed in accordance with the Respondent’s automatic meter reader initiative (Tr. 20, 21). 



The issue is whether the Complainant is entitled to additional relief pursuant to  section 1312 of the Public Utility Code, 66 Pa. C. S. §1312, which reads in pertinent part:

1312. Refunds

(a) General rule. If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment. In making a determination under this section, the commission need not find that the rate complained of was extortionate or oppressive.  



It is undisputed that the Respondent has given the Complainant the difference between the amount he paid from May 1998 through May 2002 and the amount he owed.  The Respondent has complied with section 1312.  Based on the law, the Complainant is not entitled to refunds for periods prior to the four year period set forth in section 1312.  The Complainant failed to show that the Respondent violated the Public Utility Code, the Commission regulations or the Respondent’s tariff by limiting the refund to the four years prior to the detection of the problem.  Accordingly, the complaint is dismissed.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
The Respondent complied with section 1312 of the Public Utility Code, 66 Pa. C.S. §1312, when it limited the Complainant’s refund to the four year period before the meter problem was detected.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Charles Vohringer, Jr. against PECO Energy Company at Docket C-20028293 is dismissed.



2.
That the record in this case be marked closed.

Date:
June 19, 2003




__________________________________








Cynthia Williams Fordham








Administrative Law Judge
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