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INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On November 7, 2002, Michael P. Tabakin (Complainant) filed a Complaint against PECO Energy Company (PECO) alleging, inter alia, that on May 9, 2002, his PECO Energy bill showed a charge for $823.90 from NewPower,  a CDS Provider (NewPower), which supposedly were accumulated charges from April 2001 through May 2002; that each month between April 2001 and May 2002, his bill stated that his NewPower current charges have been delayed; that he tried unsuccessfully to get a breakdown of the charges from PECO and NewPower; that the Commission’s Bureau of Consumer Services (BCS) informed him that NewPower had filed for bankruptcy and that the BCS was unable to obtain the information from either NewPower or PECO.  Complainant seeks removal of the $823.90 charge from his account.

PECO duly filed an Answer admitting that Complainant’s supplier charges have been delayed.  PECO further averred that it had submitted monthly usage to NewPower in a timely manner in accordance with the supplier’s tariff; and that the supplier charges on Complainant’s bill were delayed due to NewPower’s failure to timely submit its billing information to PECO.  By way of New Matter, PECO averred that Complainant had failed to set forth a violation by PECO of the Public Utility Code, PECO’s tariff, a Commission Order, or any other regulation.  PECO requested that the Complaint against it be dismissed.

Thereafter, PECO filed a Motion to Join the NewPower Company as an Indispensable Party.  This Motion was amended and served on April 3, 2003.  Complainant did not respond to PECO’s Amended Motion and by letter dated April 29, 2003, NewPower indicated that it did not oppose the Motion to Join.  By Order dated April 30, 2003, NewPower was joined as an Indispensable Party.
Subsequently, under date of June 13, 2003, NewPower filed a Motion to Dismiss the Complaint against it alleging, inter alia, that since the Complaint was filed, NewPower had made an effort to settle without success; that by letter sent on February 21, 2003 and March 7, 2003, NewPower provided Complainant with a detailed breakdown of the charges owed to NewPower for generation services provided between March 2001 and May 2002; that there was an outstanding balance of $215.96; that NewPower has offered not to pursue collection in order to settle the matter; that Complainant has rejected all settlement offers; that NewPower has sought bankruptcy protection in the U.S. Bankruptcy Court for the Northern District of Georgia (Case No. 02-10835 through 02-10837) and is in the process of winding down its business operations in Pennsylvania and elsewhere; that as part of the process, NewPower has dismissed virtually all its employees; that billing records regarding individual customers are for the most part no longer available; that as a result thereof, it may be impossible for NewPower to present witnesses or evidence at any hearing before the Commission; that as a result of NewPower’s advanced state of dissolution, it may be impossible for NewPower to make any significant commitments in settlement of Complainant’s complaint, beyond the offer to forgo collection of outstanding amounts; that any settlement offers that involve payments from the estate must be approved by the Bankruptcy Court; that as a result of NewPower’s advanced state of dissolution, it may be impossible for NewPower to comply with an Order of the Commission granting the type of relief sought by Complainant, beyond NewPower’s offer to forgo collection of outstanding amounts; that the Bankruptcy Court has sole jurisdiction over NewPower’s estate, and any remedy that involves payments from the estate must be approved by the Bankruptcy Court; that to the extent that the Commission would grant relief to the Complainant which involves something other than payments from the Bankruptcy estate, it may be impossible for NewPower to comply with such an Order because it no longer has the human and technical resources that may be necessary to perform certain actions with regard to billing and other customer services; and that based on the foregoing, NewPower requests that the Commission dismiss the Complaint against NewPower with prejudice and that the Commission cancel the initial telephonic hearing scheduled in this matter for June 19, 2003.



The telephonic hearing was convened on June 19, 2003.  Complainant appeared pro se, testified on his own behalf and introduced one (1) exhibit.  PECO appeared by counsel and presented one (1) witness; and NewPower appeared by counsel.

FINDINGS OF FACT



1.
Complainant is Michael P. Tabakin of 306 Westbrook Drive, West Chester, PA 19382.



2.
Respondent is PECO Energy Company.



3.
The NewPower Company was joined as an Indispensable Party pursuant to a Motion filed by PECO Energy Company and a letter from counsel for NewPower indicating that NewPower had no objection to such joinder.



4.
In April 2001, Complainant noticed that he was receiving alternate electric supply service from NewPower although he had not chosen it.

5.
After PECO’s explanation to Complainant regarding the Commission’s electric competition program and Complainant’s assignment to NewPower, Complainant reviewed NewPower’s rates, was satisfied with them and assented to NewPower being his alternate supplier.

6.
From April 2001, Complainant received PECO’s bills showing PECO’s charges, but not NewPower’s.  The bills contained a notation indicating that NewPower’s charges were delayed.

7.
In May 2002, Complainant received a bill containing NewPower charges of $823.90 plus PECO charges of $91.20.

8.
Complainant questioned the NewPower charges of $823.90 and requested an itemization thereof from PECO and NewPower.

9.
PECO could not give Complainant a breakdown and referred Complainant to NewPower.

10.
NewPower did not supply such a breakdown until it sent letters to Complainant dated February 21, 2003 and March 7, 2003, the latter being a corrected breakdown contained in the February 21, 2003 letter (Complainant Exhibit No. 1).

11.
The rates charged by NewPower for the energy supplied to Complainant from March 2001 to May 2002 were calculated based upon the lowest rate in effect during the period of the billings.

12.
The meter readings upon which the NewPower rate was calculated were based upon actual meter readings taken by PECO.

13.
Complainant did not question the accuracy of the meter readings.

14.
Complainant admitted consumption of the electricity during the period involved in the dispute.

15.
In the usual course of its business, PECO pays the alternate supplier (in this case, NewPower) the amount of the supplier’s charges whether or not the customer has paid PECO (which is the collecting agent for NewPower) and then PECO collects that amount from the customer.

16.
In this case, PECO paid $823.90 to NewPower, which represents NewPower’s charges to Complainant.

17.
Complainant’s current balance is $937.44 composed of the $823.90 New Power charges and $113.54 in PECO charges.

DISCUSSION



In this matter, Complainant seeks removal from PECO’s bill to him of NewPower Supplier charges in the amount of $823.90 because he alleges that they were delayed and unsubstantiated.



Before discussing the merits of the case, NewPower’s Motion to Dismiss must be determined.  The record indicates that in October 2002, NewPower filed for bankruptcy protection under Chapter 11 of the Bankruptcy Code in the U.S. Bankruptcy Court for the Northern District of Georgia (Case Nos. 02-10835 through 02-10837).



The Bankruptcy Code, 11 U.S.C. §362(a), provides, inter alia,

Except as provided under subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title . . . operates as a stay, applicable to all entities, of


(1) the commencement or continuation . . . of a judicial, administrative or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title . . .”


(3) any act to obtain possession of property of the estate or of property from the estate . . . (emphasis added)


The provision for the stay is broadly worded and reaches administrative proceedings such as the instant matter which involves a period of time prior to October 2002.



Moreover, the exceptions to the automatic stay provisions under 11 U.S.C. §362(b)(4) are not applicable in this case.  Subsection (b) provides, inter alia, that:

(b) The filing of a petition under section 301, 302, or 303 of this title, . . . does not operate as a stay-- . . . (4) under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the commencement or continuation of an action or proceeding by a governmental unit . . . to enforce such governmental unit’s or organization’s police and regulatory power, including the enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit to enforce such governmental unit’s or organization’s police or regulatory power . . . (emphasis added)


It is to be noted that the exclusion under §362(b)(4) only applies to a proceeding brought “by a governmental unit.”  The Complainant in the instant matter is not a governmental unit, so the exception under Section 362(b)(4) does not apply.



For all of the foregoing reasons, the proceeding against NewPower in the instant docket must and will be stayed.  If any relief is sought by any other party in this proceeding, it should be pursued in the Bankruptcy Court having jurisdiction over the Bankruptcy entity and its estate.



Therefore, to the extent that any claim in the Complaint is being made against NewPower, action on that complaint is stayed, as aforesaid, and that portion of the Complaint will be dismissed without prejudice.


However, the Complaint involved herein against PECO survives and must be determined.  The record evidence indicates that in April 2001, Complainant noticed that he was receiving alternate electric supply service from NewPower although he had not chosen it; that after PECO’s explanation to him regarding the Commission’s electric competition program and his assignment to NewPower, he reviewed NewPower’s rates, was satisfied with them and assented to NewPower being his alternate supplier; that from April 2001, he received PECO’s bills showing PECO’s charges, but not NewPower’s, with a notation indicating that NewPower’s charges were delayed; that in May 2002, he received a bill containing NewPower charges of $823.90 plus PECO charges of $91.20; that he questioned these NewPower charges of $823.90 and requested an itemization thereof from PECO and NewPower; that PECO could not give him a breakdown and referred Complainant to NewPower; that NewPower did not supply such a breakdown until it sent letters to Complainant dated February 21, 2003 and March 7, 2003, the latter being a corrected breakdown contained in the February 21, 2003 letter (Complainant Exhibit No. 1); that the rates charged by NewPower for the energy supplied to Complainant from March 2001 to May 2002 were calculated based upon the lowest rate in effect during the period of the billings; that the meter readings upon  which the rate was calculated were based upon actual meter readings taken by PECO; that Complainant did not question the accuracy of those readings; and that Complainant admitted consumption of the electricity during the period involved in the dispute; that in the usual course of its business, PECO pays the alternate supplier (in this case, NewPower) the amount of the supplier’s charges whether or not the customer has paid PECO (which is the collecting agent for NewPower) and then PECO collects that amount from the customer; that in this case, PECO did pay $823.90 to NewPower, which represents NewPower’s charges to Complainant; and that Complainant’s current balance is $937.44 composed of the $823.90 New Power charges and $113.54 in PECO charges.


Upon consideration of all of the foregoing, it is clear that Complainant is responsible for the energy supplied.  The accuracy of the meter readings is not in question.  The energy was supplied.  No overcharge in rates is possible because the rate used in the computation was the lowest in effect during the period involved.  Indeed, if a higher rate were applicable, Complainant is actually receiving a lower bill than he should.  Accordingly, Complainant is responsible to PECO for the entire disputed portion of the bill ($823.90) as well as all other PECO charges.  Same will be ordered.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the Complainant, PECO Energy Company and the subject matter in this proceeding.


2.
Any claim against NewPower Company is stayed under the Bankruptcy Code, 11 U.S.C. §362(a).



3.
Complainant is responsible to PECO for the amount disputed ($823.90) in this proceeding.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That that portion of the Complaint by Michael P. Tabakin against The NewPower Company in Docket No. C-20028857 is hereby dismissed without prejudice to Complainant’s rights, if any, to proceed against The NewPower Company in the appropriate Bankruptcy Court having jurisdiction over The NewPower Company’s estate.


2.
That that portion of the Complaint by Michael P. Tabakin against PECO Energy Company in Docket No. C-20028857 is hereby dismissed.



3.
That this matter be marked closed.

Date:
June 19, 2003




___________________________________








Herbert Smolen







Administrative Law Judge
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