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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Linda L. Moeller
 (Complainant) filed on May 12, 2003, to the Initial Decision of Administrative Law Judge (ALJ) Fred R. Nene which was issued April 22, 2003.  Although timely filed, the Complainant’s Exceptions were not served upon Duquesne Light Company (Respondent).  The Exceptions were served upon the Respondent by Secretarial Letter dated May 23, 2003.  The Respondent filed Reply Exceptions on June 2, 2003.  

History of the Proceeding


On October 14, 2002, the Complainant filed a Formal Complaint against the Respondent wherein she alleged a financial inability to pay her utility bills.  Specifically, the Complainant asked to be removed from the Respondent’s budget plan.  The instant Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainant.  By that Decision, which was issued on August 30, 2002, at No. 1215104, BCS directed the Complainant to pay current monthly budget bills when due, plus $80.00 per month toward the arrearage.



The Respondent filed a timely Answer to the instant Complaint.  A telephonic hearing before ALJ Nene was scheduled for February 28, 2003.  Pursuant to the Complainant’s written request, the hearing was postponed until March 27, 2003.  At the scheduled hearing, the Complainant failed to participate. The Respondent was represented by counsel.  The Respondent introduced the testimony of a witness who summarized the status of the Complainant’s account and requested that the instant Complaint be dismissed for failure to prosecute.  As stated previously, the ALJ issued an Initial Decision on April 22, 2003, wherein he recommended that the Complaint be dismissed due to the Complainant’s failure to participate in the hearing.  
Discussion


The ALJ stated that at the time scheduled for hearing the Complainant failed to appear.  The ALJ stated that he telephoned her at her home and at her workplace.  In each instance an answering machine requested that the ALJ leave a message.  The message that the ALJ left indicated who he was, the purpose of his call, and that the hearing would proceed without her unless he heard from her within 15 minutes.  (I.D. at 1). 


The ALJ found that the Complainant did not comply with the BCS-recommended payment plan under appeal.  The ALJ recommended that within fifteen days of the date of entry of the final Commission Order in this matter, the Respondent issue a bill to the Complainant which represents all arrearages resulting from non-compliance with the BCS Decision, consistent with our prior action in Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730, (Order entered December 22, 1995), (Claypool).  The ALJ recommended that the Complainant shall have thirty days from the date of issuance of the bill to make the catch-up payment.  (I.D. at 1‑2).



As noted previously herein, the BCS recommendation under appeal directed the Complainant to make budget payments when due plus $80.00 per month toward the arrearage.  The ALJ recommended that the Complainant be directed to pay the monthly budget bill or the bill for the full amount of electric service, without recommending an amount to amortize the unpaid balance.  (I.D. at 3; Ordering Paragraph No. 4).


The Complainant’s Exceptions consist of one type written page.  Therein, the Complainant alleges that she was not informed of the new hearing date after having been granted a postponement.  The Complainant stated that she was in a meeting at work at the time of the ALJ’s call.  She stated further that she would not have been permitted to participate in a telephonic proceeding at that time because she is not permitted personal phone calls.


The Respondent rejoins that by notice dated February 28, 2003, the Commission notified the Parties of the March 27, 2003 hearing date.  The Respondent argues that the due process requirement was satisfied when the Parties were given notice and opportunity to participate.  The Respondent cited Sentner v. Bell Telephone Company of Pennsylvania, docketed at No. F-00161106, (Order entered October 25, 1993), (Sentner), for the proposition that a complainant receives notice of a hearing time and date when a hearing notice has been sent to the complainant by regular first class mail.  The Respondent points out that there is no indication that the notice of hearing was returned to the Commission.  Accordingly, the Respondent urges that the Complainant’s Exceptions be denied, and that the ALJ’s Decision be adopted.  (R.Exc. at 3).  


Upon our review and analysis of the record evidence in this matter, we conclude that it is appropriate to dismiss the instant complaint with prejudice consistent with our action in Jefferson v. UGI Utilities, Inc., docketed at No. Z‑00269892, (Order entered December 26, 1995), (Jefferson).  We find that the Respondent has appropriately cited, Sentner, supra, regarding service of the hearing notice.  Our inspection of the Document Folder for this proceeding indicates:  (1) that the same address for the Complainant was being used throughout the proceeding; and (2) there is no indication that any correspondence was returned to the Commission as undeliverable.  Therefore, we shall deny the Exceptions without further comment and dismiss the instant Complaint, with prejudice, consistent with our action in Jefferson, supra.


We observe that the ALJ made the following statement:

It should also be noted that the Complainant’s request to be removed from Duquesne Light’s budget plan requires no ruling from the Commission. Counsel for the Respondent pointed out that each monthly bill issued by Duquesne Light Company gives the customer the option of paying the budget amount or paying the account balance.
(I.D. at 2).



In Mary Frayne v. PECO Energy Company, docketed at No. C‑20029005, (Order entered September 10, 2003), (Frayne), we articulated the following policy regarding payment arrangements:

Budget billing should be the norm for all payment arrange​ments rather than current billing.  Budget billing was designed to aid customers who are experiencing financial difficulties by ensuring a level, predictable payment amount from month to month.  The level payment amount will better enable the customer to plan for his or her utility bills and budget accordingly.  Therefore, customers should not be provided with the option of choosing current billing when budget billing is a more beneficial option.

(Frayne at 7).



Accordingly, the ALJ's recommendation to grant the Complainant the option of choosing current or budget billing is rejected.  Consistent with our holding in Frayne, supra, we shall direct the Complainant to pay monthly budget bills, and not be given the option of paying current bills.  


With respect to the Complainant’s arrearage, we noted previously herein that the ALJ’s recommended payment plan did not include a payment toward the arrearage contrasted with the $80.00 per month payment ordered by the BCS.  The ALJ did not explain the reason for this change.  In Heard v. Equitable Gas Company, docketed at C-00957262, (Opinion and Order entered, June 20, 1996), the Commission articulated a policy that initial decisions that order payment schedules different from initial determi​nations of the BCS should be explained noting changes in circumstance or other reasons why the BCS determination should not be followed.  We are of the opinion that the different payment schedule recommended by the ALJ was the result of a ministerial oversight.  Based upon the foregoing comments we shall direct that the Complainant pay monthly budget bills plus $80.00 per month toward the arrearage until the arrearage is liquidated.

Finally, we agree with the ALJ’s recommendation that a catch-up payment, pursuant to Claypool should be made.  However, we will modify the ALJ’s recommendation regarding the catch-up payment.  


We note that after the issuance of the Initial Decision in this action, the Commission adopted its Opinion and Order in Stammel v. PG Energy, docketed at No. C‑20027994 (Order entered May 21, 2003), (Stammel).  In Stammel, we reviewed and affirmed the policy set forth in Claypool.  In Claypool, the complainant was directed to make a payment equal to the undisputed current monthly usage (the “consumption” portion of a payment arrangement), that is required to be paid pursuant to the Commission’s regulations at 52 Pa. Code § 56.174(3).  Further, the Commission, in Claypool, recognized that the filing of a formal complaint as an appeal from a BCS Decision served to stay the arrearage portion of the payment arrangement pending resolution of the appeal process.  



Since Claypool, a policy evolved so that prior to Stammel, the “catch up” amount came to include both the arrearage portion of a complainant’s payment arrange​ment as well as the consumption portion of the bill.  However, as reaffirmed in Stammel, and as mandated in Section 56.174(3) of our regulations, 52 Pa. Code § 56.174(3), the arrearage portion is stayed when a complainant brings a formal complaint from a mediation Decision of the BCS.  That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  (Id.).  Therefore, we will modify the ALJ’s Initial Decision per Stammel, and direct that the “catch up” amount be limited to the consumption portion of the payment arrangement.  

Conclusion


Based upon the foregoing discussion, we will deny the Exceptions of the Complainant and we adopt the Initial Decision of ALJ Nene as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Linda L. Moeller are hereby denied.  


2.
That the Initial Decision of Administrative Law Judge Fred R. Nene is hereby adopted as modified by this Opinion and Order.  


3.
That, within fifteen (15) days of the date of entry of this Opinion and Order, Duquesne Light Company shall submit a bill to Linda L. Moeller for the missed consumption payments resulting from non-compliance with the BCS Decision.  


4.
That Linda L. Moeller shall have thirty (30) days from the date of service to pay the bill, submitted, pursuant to Ordering Paragraph No. 3 above.  


5.
That, thereafter, Linda L. Moeller shall pay to Duquesne Light Company her monthly budget bills plus $80.00 per month towards her arrearage.  


6.
That as long as Linda L. Moeller adheres to the payment schedule stated in this Opinion and Order, Duquesne Light Company is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.  


7.
That if Linda L. Moeller fails to keep the payment schedule stated in this Opinion and Order, Duquesne Light Company is authorized to suspend or terminate service in accordance with the Chapter 56 of the Commission’s Regulations.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 18, 2003
ORDER ENTERED:  September 22, 2003
	�	The ALJ’s Initial Decision and certain Commission files have inadvertently stated the Complainant’s middle initial as J. instead of L. 





PAGE  
8
409036v1

