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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are Exceptions to the Initial Decision (I.D.) of Chief Administrative Law Judge (CALJ) Robert A. Christianson issued on April 4, 2003, relative to the above-referenced proceeding.  Exceptions were filed by:  Eric Joseph Epstein on April 21, 2003; Green Mountain Energy Company (Green Mountain) on April 24, 2003; by PECO Energy Company (PECO) on April 24, 2003; and, Community Energy, Inc. (CEI) on April 24, 2003.  Replies to Exceptions were filed by: Mr. Epstein on May 2, 2003; Green Mountain on May 5, 2003; PECO on May 5, 2003; CEI on May 5, 2003; and, the Office of Consumer Advocate (OCA) on May 5, 2003.
History of the Proceeding


By Opinion and Order entered June 22, 2000, at Commission Docket No. A‑00110550F0147 (Merger Order), we approved the Joint Petition for Settlement filed on March 22, 2000 (Merger Settlement), involving the merger between PECO and Unicom Corporation.  Within the Merger Settlement is ¶ 38(b) which provided that PECO would work with CEI to enable PECO’s customers to receive a renewable energy product known as “wind blocks.”  On November 29, 2001, PECO filed Supplement No. 34 to Tariff Electric Pa.P.U.C. No. 3 (Wind Tariff) which proposed adding a “Wind Energy Service Rider” to PECO’s existing retail electric service tariff.  The Wind Tariff was filed pursuant to ¶ 38(b) of the Merger Settlement.  As proposed, the Wind Tariff “is generally available to all of PECO Energy’s residential, commercial and industrial customers who receive provider of last resort (“POLR”) service under various retail rate schedules.”  (PECO M.B. 1).



On January 14, 2002, Green Mountain filed a Complaint in opposition to the Wind Tariff.  In its Complaint, Green Mountain alleged that the Wind Tariff was:  (1) inconsistent with the Merger Settlement and the Merger Order; (2) that it violated the Public Utility Code (Code), 66 Pa. C.S. §§ 101-3316; and, (3) that if implemented as proposed, it would harm Pennsylvania’s retail electric market.  PECO timely filed an Answer and Motion to Dismiss.  On January 24, 2002, we entered our Order at R‑00016938 which permitted the Wind Tariff to go into effect subject to the outcome of this Complaint proceeding.


Green Mountain filed a Petition for Review with the Pennsylvania Commonwealth Court on January 25, 2002, seeking review of our January 24th Order permitting the Wind Tariff to go into effect.  That Petition for Review was subsequently quashed by the Commonwealth Court by opinion and order filed November 19, 2002, at Docket No. 246 C.D. 2002, and the matter was returned to this Commission for further proceedings.



On February 12, 2002, the OCA filed its Notice of Intervention.  A Prehearing Conference was held on December 6, 2002, attended by Green Mountain, PECO, CEI, OCA and Mr. Epstein.  Upon the agreement of the Parties that the dispositive issues in the Complaint were legal in nature, the CALJ directed that the case would proceed to the submission of Main and Reply Briefs without hearings or factual determinations.  Because CEI had not received prior service of the Complaint, CEI was permitted to file an Answer out of time and did so on February 21, 2003.  On March 3, 2003, Green Mountain filed a petition which requested permission to remove The New Power Company, Inc., SmartEnergy, Inc., and AES New Energy, Inc. from the case as Complainants.  That petition was granted by the CALJ.


Following the submission of Main and Reply Briefs, the CALJ issued his Initial Decision on April 4, 2003.  The Initial Decision dismissed the Complaint without prejudice.  Exceptions and Reply Exceptions have been filed as noted above.
Discussion


We note that any Exception or argu​ment that we do not specifically address herein has been duly considered and will be denied without further discussion.  University of Pa. v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  First, we will address Green Mountain’s Exceptions.  We will then address the Exceptions filed by PEO and CEI followed by those of Mr. Epstein.  


In its Exception No. 1, Green Mountain places some weight on whether this proceeding is addressed as a rate proceeding.  The genesis of Green Mountain’s discussion on this point is the CALJ’s comment that this “complaint case is derived from an unusual rate proceeding.”  (I.D. at 1).  Green Mountain appears to be arguing that if this matter is classified as a rate proceeding and tried under Chapter 13 of the Code,
 then the CALJ failed to give adequate consideration to the applicability of  Chapter 28 of the Code
 and those provisions relating to restructuring of Pennsylvania’s retail electric industry and competition.  



Based on our review of the record, we find that the CALJ gave full consideration to Green Mountain’s Chapter 28 arguments as will we in the context of this ruling on the Parties’ Exceptions.  Green Mountain was in no way precluded from making its Chapter 28 arguments merely because the CALJ commented that this is an unusual rate proceeding.  Accordingly, we will deny this Exception.  


In its second Exception, Green Mountain contends that the CALJ erred in his determination that Green Mountain’s arguments relating to the structure of POLR service are better reserved for post-transition regulatory and policy treatment.  One of the underlying themes in Green Mountain’s arguments is that the Code does not envision that PECO, or any other electric distribution company (EDC), may offer specialty services such as wind attributes or environmentally friendly energy as part of its bundled POLR service.  At pages fourteen and fifteen of the Initial Decision, the CALJ agreed with the OCA that Green Mountain’s arguments related to generic POLR service would be more appropriately raised in this Commission’s regulatory and policy making efforts.  According to the CALJ, the issue now in front of us is the specific tariff filing made by PECO and whether that tariff filing complies with our Merger Order.


In its Exception No. 2, Green Mountain argues that it is not attempting to broaden the proceeding beyond the issue now before us.  According to Green Mountain, its arguments go to the nature of PECO’s POLR service during the transition period; that period of time during which PECO collects Competitive Transition Charges (CTC) and Intangible Transition Charges (ITC).    Green Mountain asserts that this case squarely presents the issue of the structure PECO’s POLR service through 2011, and the issue must be determined now so that Green Mountain and other Electric Generation Suppliers (EGS) can formulate plans to either meet PECO’s offering or abandon the market.  (Exc. at 8-9).


In response to Green Mountain’s second Exception, PECO rejoins that while the issue presented is ripe for decision, it is a narrowly focused one.  That is, whether or not the tariff provision before us complies with the directive in our Merger Order.  PECO argues that to rule on any other issue or to adopt Green Mountain’s characterization of the case would be error.  (PECO R.Exc. at 4-5).



CEI agrees with Green Mountain that the issue to be addressed here is the structure of PECO’s POLR service during the entire transition period.  Where Green Mountain has erred, according to CEI, is in its proposed resolution of that over-arching issue.  CEI argues that the tariff provision at issue here clearly reflects the directives of the Merger Order and should be approved.  (CEI R.Exc. at 7-8).


The OCA strongly cautions that our decision in this matter cannot determine the structure of post-transition POLR services.  The OCA also argues that we have approved special tariff services for several EDCs in the context of POLR services during the transition periods for those companies.  The OCA points to demand side response programs and real time pricing as specialty services which have been approved in the context of POLR services.  In addition, the OCA argues that if Green Mountain wished to challenge the basic concept of the Wind Tariff now before us, it should have done so at the time we considered the Merger Settlement, not now at the compliance stage.  (OCA R.Exc. at 3-6).  


We agree with those Parties that argue for a narrow scope in this case.  Our focus here is whether or not the tariff filing before us is consistent with the directives contained in our Merger Order.  We acknowledge that Green Mountain goes to great lengths to argue policy, negative impacts on competition and whether or not this type of service should be a part of any EDC’s POLR service in the transition period.  However, we stress that our decision here is, as it must be, based upon the record evidence before us.  The CALJ and the Parties agreed that this case would be tried in summary judgment fashion.  The factual record as developed by the Parties, including Green Mountain, does not even remotely address Green Mountain’s arguments relating to the impact this tariff filing may, or may not, have on competitive markets.  The record does address whether or not the tariff filing is in compliance with our Merger Order.  That is the issue developed and that is the issue to be addressed.



In ruling on this Exception, we do not forever foreclose the possibility of a good faith challenge to the actual service this tariff provision contemplates.  As stated by PECO:

The Wind Tariff effectively is a compliance filing to fulfill PECO’s obligation created by the unambiguous language of Paragraph 38(b) of the Merger Settlement separate from the broad policy issue of the scope of POLR service.  Green Mountain should not be permitted to further delay…the Wind Tariff by attempting to turn this Complaint which set forth narrow legal issues, into a forum on the structure of POLR service.
(PECO R.Exc. 5).  In this context, we agree with the CALJ when he stated that, “Conditions and policies will be changing and the issues raised here might benefit from another examination, and perhaps another result, in the future.”  (I.D. at 15).  Again, the issue in front of us is a narrow one.  We decline to embark upon a far-flung inquiry that is not necessary to determine this issue and which is far removed from the record presented by the Parties.  Accordingly, Green Mountain’s Exception No. 2 is denied.


In its Exception No. 3, Green Mountain argues that the record does not support a finding that PECO has spent much time, attention and money on the proposed service.  Green Mountain argues that the ALJ found that PECO had spent much time, attention and money in developing the proposed service and should be permitted to place the proposal into service.  That, according to Green Mountain, is “one of the two central legal conclusions of the CALJ’s decision, yet has no record support whatsoever.”  (Green Mountain Exc. at 9).



CEI responds and acknowledges that the CALJ’s discussion relating to time, effort and money was not directly addressed on the record.  However, CEI argues that such a finding can be reasonably inferred by the interval of time between adoption of the Merger Settlement and the filing of the Wind Tariff.  CEI also argues that findings on the facts of time, effort and money spent on the proposed service are not necessary to a resolution of the proposed tariff.  CEI further states that the CALJ implicitly recognized that a “fair trial” of the proposed service would produce a material benefit by providing experience with such a service prior to the time when we must decide the structure for post-transition POLR services.  (CEI R.Exc. at 8).



We agree with Green Mountain that the record is silent as to the amounts of time, effort and money expended to develop the proposed service.  We also agree with CEI that these considerations are not necessary for us to determine the issue presented as set forth in our ruling on Exception No. 2, above.  To the extent that Green Mountain’s Exception No. 3 argues that the CALJ’s decision is fatally flawed due to the lack of a factual record relating to the time, effort and money expended to develop the proposed service, it is denied.



In its Exception No. 4, Green Mountain contends that the Commission does not have boundless discretion to decide how the new competitive marketplace and POLR service should operate in tandem.  In this Exception, Green Mountain argues that the second “central legal conclusion” of the CALJ “is that the Commission can do anything it likes in response to the tariff filing….”  (Green Mountain Exc. at 9).  Green Mountain states that the Commission is clearly bound by the Code, by the requirement that any ruling we make must be supported by substantial evidence of record and that our rulings must respect Green Mountain’s constitutional rights.  (Id. at 9-10).



CEI agrees with Green Mountain’s assertion that our discretion in this case is not without limits.  (CEI R.Exc. at 9).  



Premised on our review of the record evidence, we find that Green Mountain simply overstates the CALJ’s decision in this regard.  It is axiomatic that our discretion in these matters is bound by the record evidence, the Code and due regard for all Parties’ rights.  We have no intention of straying beyond our sound and reasoned discretion in this matter.  To the extent that Green Mountain’s Exception No. 4 argues that the ALJ has violated these basic principles, it is denied.  


In its Exception No. 5, Green Mountain contends that the Merger Settlement does not obligate or give advance approval to PECO to unilaterally market and sell a bundled renewable energy product to its POLR customers.  In its Exception No. 6, Green Mountain contends that the Merger Settlement at ¶ 51 prohibits the proposed tariff provision because the provision violates ¶ 51’s prohibition against PECO marketing its POLR service until January 1, 2004.  We shall address these two Exceptions jointly since they are interrelated.


The two provisions of the Merger Settlement central to these Exceptions are ¶¶ 38(b) and 51.  They read as follows:

¶ 38(b).  Co-operative Marketing.  Separate from the provisions of subjection (a) above, CEI will work in conjunction with PECO Energy and/or Exelon Energy (or its successor EGS) to develop the business relationship necessary for PECO and/or Exelon to successfully offer wind blocks to their customers.  PECO Energy and/or Exelon Energy (or its successor EGS) will provide resources to CEI to help CEI develop this program.

(Emphasis supplied).

¶ 51.  PLR Marketing.  Until January 1, 2004, PECO agrees not to market, advertise and promote its Provider of Last Resort (“PLR”) service.  This agreement, however, shall not preclude PECO from providing objective information to customers of the availability and terms of PLR service as part of a Commission-approved consumer education program or in response to specific consumer inquiries nor shall it prohibit PECO from continuing to conduct general corporate image advertising concerning, for example, PECO’s role as a corporate citizen in the community or the reliability of PECO’s distribution system, such as the current “Be Prepared” advertising campaign.


None of the Parties disputes that we must give each of these two provisions effect in our determination of these two Exceptions.


Green Mountain provides no independent discussion of this issue in its Exceptions.  It merely references pages fourteen through twenty-four of its Main Brief.  There, Green Mountain argues that ¶ 38(b) of the Merger Settlement does not obligate PECO to market renewable energy or its attributes.  To the contrary, Green Mountain argues that ¶ 38(b) requires that PECO coordinate with CEI so that CEI markets the renewable energy attributes while PECO merely provides support functions.  


As Green Mountain reads ¶ 38(b), PECO is to provide billing arrange​ments, information transfer, meter reading, and other functions that it normally provides any EGS in the marketplace.  CEI is the entity that is to sell either renewable attributes or a bundled renewable attribute/energy and capacity product in its role as an EGS.
  If CEI sells a bundled product as an EGS, then PECO’s POLR customers would be required to switch suppliers and move out of PECO’s POLR service.  


On the other hand, if CEI markets only the renewable attributes of energy, Green Mountain asserts that CEI would not be selling electricity or related services to end users.  In that instance, CEI would not be an EGS subject to our jurisdiction pursuant to Section 2803 of the Code, 66 Pa. C.S. § 2803, and PECO would not need to issue a tariff provision to initiate that kind of service.  According to Green Mountain, to read the tariff provision in any other fashion is to violate ¶ 51 of the Settlement Agreement which provides that PECO shall not market, advertise and promote its POLR service until January 1, 2004. (Green Mountain M.B. at 14-24).


In response, CEI argues that ¶ 38(b) is clear and unambiguous.  It expressly permits PECO to offer wind blocks to its customers.  CEI asserts that the proposed tariff provision now before us correctly carries out that directive.  CEI also argues that Green Mountain’s interpretation of ¶ 51 of the Merger Settlement would have the effect of eliminating ¶ 38(b).  (CEI R. Exc. at 9).


PECO rejoins that ¶ 38(b) expressly authorizes the proposed Wind Tariff.  PECO asserts that the Merger Settlement language provides that PECO “and/or Exelon Energy” would offer wind blocks to their customers.  That express language clearly provides that PECO may, either alone or in conjunction with Exelon Energy, work with CEI to develop a wind block offering for PECO’s and/or Exelon’s customers.  (PECO R.Exc. 5).  In response to Green Mountain’s ¶ 51 argument, PECO asserts that we are required to give effect to all of the terms of the Merger Settlement.  In order to do that, we should treat the specific language of ¶ 38(b) as an exception to the more general provision of ¶51.  (PECO R.Exc. at 5-6).



The OCA argues that the plain language of ¶ 38(b) of the Merger Settlement authorizes PECO to provide the proposed service.  Key to understanding that provision is the use of the words “and/or” to connote that PECO may, either alone or in conjunction with Exelon Energy, offer wind blocks to their (PECO and/or Exelon Energy) customers.  The use of “and/or” in the Merger Settlement puts to rest all of Green Mountain’s arguments on this point.  (OCA R.Exc. at 6-7).



Like CEI and PECO, the OCA sees no impediment to the proposed tariff provision in ¶ 51 of the Merger Settlement.  The OCA argues that since ¶ 38(b) expressly permits the proposed service, ¶ 51 cannot be read to prohibit it.  The OCA argues that PECO will be able to inform its POLR customers about the wind block program without violating the provisions of ¶ 51.  According to the OCA, informing customers about the wind block offering is not the same as marketing POLR service.  In addition, the OCA comments that we can monitor PECO’s customer communications to ensure compliance with ¶ 51.  (OCA R.Exc. at 8-9).


We will deny Green Mountain’s Exceptions Nos. 5 and 6.  We read ¶ 38(b) of the Merger Settlement as unambiguous on its face.  It is difficult to imagine how that provision could have been drafted to more clearly provide that PECO is to work with CEI in order to develop a wind block program that PECO may provide to PECO’s customers.  When ¶ 38(b) provides that “PECO and/or Exelon Energy” will develop the necessary business relationship with CEI “for PECO and/or Exelon Energy to successfully offer wind blocks to their customers,” the plain meaning is that PECO and/or Exelon Energy may offer wind blocks to their customers.  While the Wind Tariff is not the only method PECO could use to implement ¶ 38(b) of the Merger Settlement, it is certainly contemplated by the language of that Paragraph.


We agree with the OCA’s discussion of the interplay between ¶ 51 and ¶ 38(b) of the Merger Settlement as set forth in its Reply Exceptions at pages seven through nine.  Both PECO and Green Mountain argue that we are required to give effect to both provisions.  Contrary to Green Mountain’s arguments, ¶ 51 need not be read to either void ¶ 38(b) (an impossibility) or postpone operation of the Wind Tariff until after January 1, 2004.  As stated by the OCA, it is possible to place the tariff provision into effect and monitor PECO’s customer communications to ensure compliance with the informational provisions of ¶ 51 without permitting PECO to engage in marketing of its POLR service.  Accordingly, while we will deny Green Mountain’s Exception Number 6, PECO is directed to work with Commission staff regarding its customer communications about this service to ensure compliance with ¶ 51.



In its Exception No. 7, Green Mountain contends that PECO’s tariff is contrary to the first principles of the Electric Competition Act.  Green Mountain refers us to its Main Brief, at pages twenty-seven through twenty-nine, for its arguments on this issue.  There, Green Mountain cites to Sections 2802(5) and 2808(12) of the Code, 66 Pa. C.S. §§ 2802(5) and 2808(12), and argues that a key policy of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§ 2801-2812 (the Act), was to “permit retail customers direct access ‘to the competitive market for the generation of electricity.’”
(Green Mountain M.B. 27).  As argued by Green Mountain, in order to further that policy, the Act distinguished between regulated EDCs, which are characterized as “wires companies,” and EGSs, who generate and sell electricity directly to retail customers.  (Id. at 27-28).


Noting that PECO is an EDC charged with providing distribution services, Green Mountain argues that the Wind Tariff proposes that PECO provide a service that is not distribution related, nor is it within this Commission’s jurisdiction since it is neither distribution nor energy which passes over jurisdictional facilities.  By placing PECO in the position of a seller of renewable attributes, Green Mountain argues that the Wind Tariff ignores the clear functional separation mandated between EDCs and EGSs.  In addition, since the service is non-jurisdictional, Green Mountain argues that this Commission cannot regulate the service as a tariffed item.  (Green Mountain M.B. at 27‑29).


PECO counters that there is nothing in the provisions cited by Green Mountain that expressly prohibit the proposed tariff provision.  Had the Act desired such a prohibition, it could easily have been expressly stated.  To the contrary, PECO argues that several provisions of the Act expressly provide for EDCs to continue to provide generation services and initiate new and novel services to their customers.  For example, Section 2804(4)(vi) of the Code expressly exempts new services offered by EDCs from the rate caps placed on generation rates.  PECO contends that Section 2807(e) of the Code requires EDCs to continue to deliver and provide electric energy to customers who have not switched to an EGS during the time period during which the EDC collects CTCs and ITCs.  (PECO R.Exc. at 6-7; PECO M.B. at 13-17).


CEI echoes PECO’s reference to Section 2808(4)(vi) of the Code as expressly providing for new services.  It also argues that Pennsylvania’s retail electricity market is still in the transition phase.  That is a distinct phase during which the Act poses no obstacle to the implementation of the Wind Tariff.  (CEI R.Exc. at 10).



The OCA argues that there is nothing in the Act that prohibits EDCs from offering a differentiated service in the context of a POLR offering.  As argued by the OCA, Section 2807(e) of the Code sets forth the minimum obligations of POLR service, but does not specify the structure of the service.  The POLR structure for the post-transition phase (after the EDC stops collecting CTCs and ITCs) has been expressly left to this Commission to determine in a rulemaking.  66 Pa. C.S. § 2807(e)(2).  (OCA R.Exc. at 9).


The OCA also notes that new EDC services are contemplated by the Act, citing Section 2804(vi) of the Code (exempting new services from the rate cap provisions) and Section 2806(h) of the Code (relating to this Commission’s authority to approve flexible pricing and flexible rates), 66 Pa. C.S. §§ 2804(vi) and 2806(h).  The OCA again references services already provided in different utility POLR offerings such as real time pricing and demand side response programs.  Thus, the OCA argues that there is no support for Green Mountain’s argument that the Act prohibits an EDC from offering a differentiated product similar to those offered by an EGS.  (OCA R.Exc. at 9‑11).



In determining this issue, we repeat our finding with regard to Exception Number 2, above, that this is a case with a narrow issue.  Our determinations here should not be broadly construed.  With the foregoing in mind, we will deny Green Mountain’s Exception No. 7.  Simply put, there is nothing in the Act that prohibits the Wind Tariff as proposed.  


We agree with the OCA that the actual structure of post-transition POLR service is left to our discretion to be determined in a future rulemaking and we do not address that issue here.  However, absent some flaw in either the tariff provision itself, or in the manner or impact of its implementation, there is no statutory prohibition to its approval at this point in time.  Here, we find there is no such flaw in the tariff language.  We also find that the record contains little, if any, factual evidence relating to the impact that the proposed service may have on Pennsylvania’s retail electricity market.



In its Exception No. 8, Green Mountain contends that POLR service must be no more than basic service.  In its Exception No. 9, Green Mountain argues that PECO may not fulfill its POLR obligation by offering a renewable energy product.  We shall address these Exceptions jointly since they are interrelated.  


In these Exceptions, Green Mountain refers us to its Main Brief at pages twenty-nine through thirty-nine.  Green Mountain first argues that the Act requires that POLR service may not offer anything other than plain electricity service without any enhancements or variation.  This is variously referred to as an “undifferentiated product” or “plain vanilla electric service.”  Green Mountain asserts that POLR service is intended to be “safety net service without the ‘frills’ available to those who choose.”  (Green Mountain M.B. at 30).  Green Mountain asserts that to read the Act in any other fashion jeopardizes the market by placing a POLR provider in direct competition with EGSs for generation services.  (Id. at 35-36).


According to Green Mountain, the result of approving an EDC renewable product offering in the context of POLR service “is that customers seeking to purchase environmentally friendly electricity may leave the marketplace to return to default service to take advantage of PECO’s wind blocks.”  (Green Mountain M.B. at 33).  Green Mountain argues that not only will retail customers return to POLR service, but existing PECO POLR customers will see no benefit to switching suppliers.  Green Mountain 
asserts that providing added incentive to customers to either remain in POLR service or return to POLR service is not intended by the Act.  (Id. at 32).



CEI responded to Green Mountain’s Exceptions 8 and 9 by referencing Section 2804(4)(vi) of the Code which permits EDCs to provide “new services” without regard to rate caps.  CEI argues that contrary to Green Mountain’s claims that the Act prohibits the Wind Tariff, the Wind Tariff is a “new service” as contemplated by Section 2804(4)(vi) of the Code.  (CEI R.Exc. 10-11).


The OCA rejoins that Green Mountain’s arguments are based upon an assumption that EGSs will not or cannot offer the same or a similar product at a comparable price.  In practice, the OCA asserts that PECO’s Wind Tariff “could actually provide price transparency, or a price to compare, that will enable more customers to make an informed choice about selecting environmentally cleaner power.  With price transparency, there is nothing to prevent an EGS from competing against PECO’s tariff offering just as EGSs now compete against PECO’s price to compare for POLR service.”  (OCA R.Exc. 11).  



In its response to Green Mountain’s Exception No. 9, the OCA remarks that Green Mountain participates as a supplier in PECO’s Competitive Default Supplier program (CDS).  In that context, Green Mountain offers a renewable supply portfolio within PECO’s POLR customer base.  If Green Mountain’s arguments here are correct, the OCA argues that the service Green Mountain supplies within PECO’s CDS is prohibited by the Act.



We will deny Green Mountain’s Exception No. 8 and Exception No. 9.  Much of Green Mountain’s argument on this point is purely speculative without any record support whatsoever.  If the Wind Tariff resulted in a mass exodus from the market, or if it were proven that POLR customers declined to participate in the market due to the Wind Tariff thereby causing significant harm to the competitive market, we may have cause to further investigate this issue.  However, based upon the record now before us and the legal and policy arguments of the Parties, we decline to find that the Wind Tariff as filed is prohibited by the Act.  That is all that we can determine at this point in time.  As noted, Green Mountain’s arguments presuppose impacts that cannot be examined until the Wind Tariff is implemented.  Should circumstances change, our determination here will not preclude the initiation of appropriate proceedings by this Commission or interested parties at that time.


In its Exception No. 10, Green Mountain argues that PECO’s wind block offering to POLR customers is anticompetitive and discriminatory within the meaning of 66 Pa. C.S. § 2811.  Green Mountain references its Main Brief at pages thirty-nine through forty-two and its Reply Brief at pages twenty-eight and twenty-nine.  Green Mountain argues that PECO’s proposed Wind Tariff is anti-competitive.  Green Mountain refers us to the declining shopping statistics and argues that the proposed Wind Tariff will further exacerbate the low participation in the retail electric market.  Green Mountain asserts that when one examines the reduced market participation, and then realizes the advantages inherent in PECO’s position as the incumbent EDC and POLR provider, the Wind Tariff is clearly anti-competitive and requires this Commission to use its powers under Section 2811 of the Code, 66 Pa. C.S. § 2811, relating to market power remediation.  (Green Mountain M.B. at 39-42).


PECO argues that this Commission’s authority under Section 2811 of the Code is limited to certain, enumerated circumstances, none of which are relevant to the Wind Tariff.  Even if Section 2811 were applicable, PECO asserts that the Wind Tariff expands customers’ access to a variety of products and services.  PECO claims that by endeavoring to limit POLR customers’ choices, Green Mountain is urging an anti-competitive result.  (PECO R.Exc. at 7-8).


CEI notes that the wholesale terms under which PECO obtains Pennsylvania wind power are available to Green Mountain.  CEI argues that Green Mountain has the same opportunity to compete against PECO’s Wind Tariff as it does against PECO’s other POLR offerings.  Thus, there is no anti-competitive effect.  (CEI R.Exc. at 10-12).


The OCA argues that any issue cognizable by Section 2811 of the Code was resolved in our prior “approval of the Merger Settlement, and through various Orders that have established the framework of the retail competitive market structure in this transition and development period.”  (OCA R.Exc. at 13).  The OCA notes that in the Merger Order, we expressly found that the merger, as executed by the Merger Settlement, was not anticompetitive.  (Id.).



The OCA also points out that the Wind Tariff is but one part of the Merger Settlement that involves the retail electric market in Pennsylvania.  For example, the OCA notes that the Merger Settlement also provided for improved access to customer billing data for EGSs, improved accuracy of customer load profiles for EGSs, and similar provisions designed to improve the competitive landscape in PECO’s service territory.  According to the OCA, the entirety of the Merger Settlement is relevant.  We should not follow Green Mountain’s suggestion and focus on only one provision.  (OCA R.Exc. at 13‑15).


We will deny this Exception.  Section 2811 of the Code relates to this Commission’s authority to monitor the retail electric market for anticompetitive or discriminatory conduct; our authority to initiate investigations into the impact of certain actions on the market; and, our authority to review mergers, consolidations, acquisitions or dispositions in the context of the competitive market.  Little, if any, of Green Mountain’s arguments here make a cognizable claim under Section 2811 of the Code.



Again, our focus in this matter is a narrow one.  Much of Green Mountain’s arguments in this Exception are based upon the over-all status of Pennsylvania’s retail electric market as shown through shopping statistics.  However, nothing in Green Mountain’s arguments or in the record ties PECO’s Wind Tariff to any negative impact on the retail electric market.  In its Reply Brief, the OCA provided an excellent description of shopping statistics and why they cannot be relied upon to support Green Mountain’s theory here.  (See, OCA R.B. at 6-7).  To the extent that Green Mountain’s arguments are based upon the mere fact of the Wind Tariff proposal, we agree with the OCA’s position that Green Mountain’s Section 2811 argument has already been decided in the context of our determinations in the Merger Order.  There is nothing in the record that would support findings relating to the impact of the offering on the marketplace.  



In its Exception No. 11, Green Mountain contends that approval of the Wind Tariff favors CEI over Green Mountain and other similarly situated EGSs, denies them equal protection of the law and grants an unreasonable preference under 66 Pa. C.S. § 1502 and 52 Pa. Code § 54.122(7).  Green Mountain argues that the Wind Tariff creates a circumstance through which CEI’s product is favored by its partnership with PECO to the detriment of Green Mountain and other EGSs who are similarly situated with CEI.  According to Green Mountain, the only basis for that different treatment is that Green Mountain was not present during the Merger Settlement negotiation.  Green Mountain appears to argue that CEI has received a type of favored classification merely due to its presence during the negotiations.  According to Green Mountain, such a classification is unrelated to any legitimate state interest.  (Green Mountain Exc. at 11-12).


PECO asserts that Green Mountain was “present” for the negotiations that resulted in the Merger Settlement through its membership in the Mid-Atlantic Power Suppliers Association (MAPSA), a Party in the merger proceeding.  PECO argues that even if Green Mountain did not participate by way of its membership in MAPSA, Green Mountain had ample opportunity to participate directly.  The mere fact that Green Mountain does not approve of the final Merger Settlement’s terms relating to the Wind Tariff does not constitute a denial of due process or equal protection.  (PECO R.Exc. at 8‑9).


CEI argues that there can be no claim of a denial of equal protection or discrimination because CEI’s wind program was offered to Green Mountain and other EGSs.  (CEI R.Exc. 4).  CEI also argues that Green Mountain’s argument under 52 Pa. Code § 54.122(7) transforms CEI into a PECO affiliated EGS.  Since PECO will sell its own product under the Wind Tariff, “there is no basis for requiring it to sell a Green Mountain branded product.”  (Id. at 13).


This Exception is denied.  Section 54.122(7) of our regulations, 52 Pa. Code § 54.122(7), reads as follows: “An electric distribution company shall supply all regulated services and apply tariffs to nonaffiliated electric generation suppliers in the same manner as it does for itself and its affiliated or division electric generation supplier, and shall uniformly supply all regulated services and apply its tariff provisions in a nondiscriminatory manner.”  We agree with CEI that the record fails to support a finding that the Wind Tariff will operate in violation of this Section.  Nothing in the Wind Tariff precludes Green Mountain from offering a competing product to PECO’s customers.  As noted by CEI, Green Mountain is free to obtain wholesale renewable energy on the same or similar terms and conditions as PECO.


We also find no support for Green Mountain’s equal protection claims.  Article 1, Section 1 of the Pennsylvania Constitution provides:  “All men are born equally free and independent, and have certain inherent and indefeasible rights, among which are those of enjoying and defending life and liberty, of acquiring, possessing and protecting property and reputation, and of pursuing their own happiness.”  The Pennsylvania Commonwealth Court has stated: “When an equal protection claim is presented, this Court must evaluate whether the state has treated with disparity classes of individuals whose situations are arguably indistinguishable.” Allen v. Department of State, Bureau of Professional and Occupational Affairs, State Board of Accountancy, 595 A.2d 771, 773 (Pa. Cmwlth. 1991).  This standard was quoted verbatim in National Association of Forensic Counselors v. State Board of Social Workers, 814 A.2d 815, 824 (Pa. Cmwlth. 2003).


When we apply the foregoing standard to the record here, Green Mountain has failed to show that it and CEI occupy the same class vis a vis PECO and the implementation of the Wind Tariff or that CEI has been treated differently than Green Mountain by this Commission.  The state of the record before us simply does not permit a finding that even remotely supports Green Mountain’s view here.  If one accepts Green Mountain’s stance on this issue, one may then question Green Mountain’s position as a renewable energy supplier in PECO’s CDS.  Simply put, Green Mountain has completely failed to meet the standard expressed in Forensic Counselors and Allen v. Department of State, supra.


In its Exception No. 12, Green Mountain contends that PECO’s Wind Tariff provides PECO with an unreasonable preference under the PECO/GENCO Code of Conduct, regardless as to whether Green Mountain obtains wind attributes from the Exelon Power Team on the same terms and conditions as PECO.  Green Mountain argues that regardless of whether Green Mountain can obtain wind attributes in the wholesale market on the same terms and conditions as PECO, it is still disadvantaged because it must also convince PECO’s POLR service customers to switch.  The cost of acquiring those customers is so large, according to Green Mountain, that it is uneconomic for Green Mountain to even pursue them.  Since PECO already has those customers “by default,” Green Mountain alleges that PECO enjoys an enormous competitive advantage.


According to Green Mountain, there are three ways to remedy the situation.  First, Exelon Power Team (PECO’s wholesale generation supplier) must “severely discount the attributes to EGSs to compensate for their additional customer acquisition costs.”  (Green Mountain M.B. at 45).  Green Mountain acknowledges that is an “unrealistic” proposition.  Second, Green Mountain argues that PECO should not be permitted to market and sell wind attributes.  Third, Green Mountain states that the only lawful interpretation of ¶ 38(b) of the Merger Settlement is that CEI should market the wind attributes as an EGS to PECO’s customers.  That would require CEI to incur the same customer acquisition costs as Green Mountain and other similarly situated EGSs.  (Id.).



PECO responds and states that it receives no preference whatsoever from Exelon Power Team.  In fact, PECO argues that, “EGSs have been and are permitted to acquire wind generated power and/or attributes from Exelon Power Team on comparable terms.”  PECO notes that Green Mountain has offered to sell wind energy attributes to Green Mountain on terms comparable to those offered to PECO in connection with the Wind Tariff, but Green Mountain declined.  (PECO/CEI M.B. at 22-23).  


CEI argues that there is nothing in the Act or this Commission’s imple​mentation of the Act that suggests that an EDC must accept generation for delivery to retail customers on terms and conditions less favorable than those offered to EGSs.  CEI also notes that under the parameters established by the CALJ for this case, uncontested facts in the Parties’ pleadings are to be considered.  CEI references its Answer at ¶ 34 to Green Mountain’s Complaint.  There, CEI alleged that Exelon Power Team will deliver wind energy production in support of the Wind Tariff offering.  CEI further alleged that wind energy production “is available at the same prices and terms to Green Mountain and other EGSs in support of their wind energy products.”  (CEI R.Exc. at 14).  Accordingly, CEI argues that there is demonstrably no preference gained by PECO in the administration of the Wind Tariff.



The PECO/GENCO Code of Conduct referred to by the Parties here is the Code of Conduct approved as part of the Restructuring Settlement in PECO’s restructuring proceeding in Application of PECO Energy Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, et al., R‑00975953 and P‑00971265 (Order entered May 14, 1998) (Restructuring Order).  In its Complaint, Green Mountain stated that the following provision of the Code of Conduct applies and prohibits implementation of the Wind Tariff as proposed by PECO and CEI:

1.  Neither PECO-EDC nor PECO-Supplier shall receive from the PECO-GENCO an unreasonable preference over a non-affiliated EGS or treatment that is not comparable to that afforded a non-affiliated EGS in the purchase, sale, use or conveyance of goods and services, including energy, installed capacity, generation related ancillary services, firm transmission rights, capacity benefit margins or any other generation and transmission product, service or asset.

(Restructuring Order, slip op., Appendix G at 1).



As we have noted throughout this Opinion and Order, the question we decide here is a narrow one and must be based upon the record evidence before us.  We agree with CEI that, in view of the uncontested assertion that wind attributes have been offered to Green Mountain and other EGSs on comparable terms and conditions as received by PECO, the PECO/GENCO Code of Conduct is not violated by the Wind Tariff.  Based solely on the record before us, we cannot find that there has been an unreasonable preference given to PECO by its affiliated generating arm.  Nor do we find any record support for the proposi​tion that CEI’s involvement or actions have violated the Code of Conduct.


We are mindful of Green Mountain’s assertions that PECO enjoys particular advantages by virtue of its incumbency and the allegation that PECO’s customer acquisition costs are far less than an EGS seeking to convince those customers to switch.  We have also reviewed PECO’s arguments relating to competition and PECO’s ability to enjoy lawful advantages based upon size and scope.  However, Green Mountain has not placed sufficient evidence in the record to support findings relating to customer acquisition costs or the impact such a factor may have on the service proposed under the Wind Tariff or on Pennsylvania’s retail electric market at this point in time.  Accordingly, we need not address PECO’s size and scope arguments on this point.  


For the foregoing reasons, we will deny this Exception.



We now turn to the Exceptions of PECO and CEI.  PECO’s Exception No. 1 and CEI’s Exception No. 2 contend that the ALJ erred by failing to dismiss Green Mountain’s Complaint “with prejudice.”  The following discussion from the Initial Decision is at the heart of these Exceptions:

I agree, as a matter of general policy, with Commissioner [now Chairman] Fitzpatrick’s observation, in his dissenting statement, that promotion of wind power is a laudable goal but that our primary focus should be on the development of electricity competition in Pennsylvania, pursuant to Chapter 28.  However, I add the thought that we are still in a transition period.  A particular response might be appropriate now, concerning this particular matter, but inappropriate in a few months or years.  Because of this dynamic situation, I decline to accept the PECO/CEI suggestion (reply brief, page 15) that this complaint be dismissed “with prejudice.”  Conditions and policies will be changing and the issues raised here might benefit from another examination, and perhaps another result, in the future.

(I.D. at 14-15).



PECO argues that the legal arguments raised by Green Mountain relating to the Act, the Merger Order and the PECO/GENCO Code of Conduct have been shown to be groundless and they are ripe for adjudication at this time.  In addition, PECO warns that failure to dismiss the Complaint “with prejudice” may only encourage Green Mountain to relitigate these same issues in only a few months.  PECO also argues that the CALJ appears to be confusing the transition period with the post-transition period for POLR service.  According to PECO, nothing in the matter now before us will preclude Green Mountain or any other party from raising the issue of POLR service structure for the post-transition period.  (PECO Exc. at 2).  CEI echoes PECO’s arguments on this Exception.  (CEI Exc. at 7-9).



Green Mountain responds to these Exceptions and asserts that the arguments appear to be an effort to prohibit Green Mountain “from complaining for the remainder of the transition period of any anticompetitive behavior by PECO and/or CEI.  It is elementary law that questions of law decided in this proceeding would have a preclusive effect on Green Mountain (and precedential effect on all others) on the same set of facts, but not a different set of facts.”  (Green Mountain R.Exc. at 2).  Green Mountain then goes on to argue that an adverse decision will discourage EGSs from serving Pennsylvania’s markets.  (Id. at 2-3).


We will deny these Exceptions.  First, we refer back to our discussion of Green Mountain’s Exception No. 2 where we stated that the issue in front of us is a narrow one.  We will not embark on a far flung inquiry which is not necessary to decide that issue and which is not related to the record presented by the Parties here.  Thus, we take the tariff language as presented and we have ruled that based on the record before us, the language of the Wind Tariff, in and of itself, does not violate the Act, is consistent with the Merger Order, and does not offend the PECO/GENCO Code of Conduct.  


However, we agree with the CALJ’s statement that this transition period is dynamic and we retain our authority to review changing circumstances.  Accordingly, we deny these Exceptions in order to avoid any confusion about whether Green Mountain is precluded from bringing appropriate challenges or raising policy questions as the service is actually implemented and when the impact of the offering on Pennsylvania’s retail electric market can be better evaluated and understood on an empirical basis.


PECO’s Exception No. 2 and CEI’s Exception No. 1 contend that the CALJ erred by failing to specifically find that the Wind Tariff is Consistent with and authorized by the Merger Order.  The crux of these Exceptions is the CALJ’s comment at page 19 of the Initial Decision where he stated: “I do not see how paragraph 38(b) [of the Merger Settlement] requires that PECO itself provide the ‘wind power’ service.  On the other hand, I do not find any explicit prohibition either.”  Both PECO and CEI claim that ¶ 38(b) of the Merger Settlement expressly authorizes PECO to provide the service contemplated by that Paragraph.  Both PECO and CEI also reiterate the arguments surrounding the interplay between ¶¶ 38(b) and 51 of the Merger Settlement.  (PECO R.Exc. at 3-5).  (CEI R.Exc. at 3-6).


Green Mountain responded to this Exception and repeats its arguments relating to Green Mountain’s Exception Nos. 5, 6 and 10 discussed above.  (Green Mountain R.Exc. at 4-6).



We will deny these Exceptions.  To a large extent, they are moot by virtue of our resolution of Green Mountain’s Exception No. 5, supra.  Our interpretation of the CALJ’s comment quoted above is that there is more than one way to implement ¶ 38(b) of the Merger Settlement.  Indeed, both PECO and CEI forcefully argued for that proposition in their detailed analysis of the “and/or” phrase found in that Paragraph.  Thus, the CALJ found that ¶ 38(b) does not require that PECO itself provide the service, but it is permitted.  As we have found above, ¶ 38(b) permits PECO to provide the service.  We agree with the CALJ that ¶ 38(b) does not require that PECO itself provide the service.


PECO’s Exception No. 3 and CEI’s Exception No. 3 contend that the CALJ erred by failing to find that the Wind Tariff is lawful and fully comports with the Act.  These Exceptions have been mooted by our determinations of Green Mountain’s Exception Nos. 7, 8, 9, 10 and 11, supra.  We remind the Parties of our discussion relating to preclusion and our determination of PECO’s Exception No. 1 and CEI’s Exception No. 2.



PECO contends in its Exception No. 4 that the CALJ erred in failing to specifically find that the Wind Tariff does not violate the PECO/GENCO Code of Conduct.  
This Exception has been mooted by our determination of Green Mountain’s Exception No. 12, supra.



Mr. Epstein filed three Exceptions.  The first Exception is a general discussion of vertically integrated entities competing in Pennsylvania’s retail electric market.  Mr. Epstein recommends that a working group be formed to review and address that issue.  (Epstein Exc. at 4-5).  We will deny this Exception as it is not germane to the proceeding before us.



Mr. Epstein’s second Exception questions Green Mountain’s ability to challenge the Merger Settlement because Green Mountain participated in the Merger Settlement by virtue of its membership in MAPSA.  (Epstein Exc. at 6-7).  We will deny this Exception.  Green Mountain’s challenge here goes more to the manner in which the Wind Tariff implements the Merger Settlement than the Merger Settlement itself.



In his third Exception, Mr. Epstein argues that the Commission’s rules of procedure are unclear regarding notice and service of post-settlement litigation.  We will deny this Exception and refer Mr. Epstein to Chapters 1, 3 and 5 of our regulations at 52 Pa. Code.  
Conclusion


For the foregoing reasons, we will deny the Exceptions of Green Mountain Energy Company, PECO Energy Company, Community Energy, Inc. and Mr. Epstein.  We will adopt the CALJ’s Initial Decision to the extent that it is consistent with this Opinion and Order and we will dismiss the Complaint; THEREFORE,


IT IS ORDERED:  


1.
That the Exceptions of Green Mountain Energy Company are denied.


2.
That the Exceptions of PECO Energy Company are denied.


3.
That the Exceptions of Community Energy, Inc. are denied.


4.
That the Exceptions of Eric Joseph Epstein are denied.


5.
That the Initial Decision of Chief Administrative Law Judge Christianson is adopted to the extent that it is consistent with this Opinion and Order.


6.
That the Complaint filed by Green Mountain Energy Company at this docket is dismissed, consistent with this Opinion and Order.








BY THE COMMISSION,







James J. McNulty








Secretary

SEAL

ORDER ADOPTED:  July 17, 2003
ORDER ENTERED:  July 18, 2003
	�	Green Mountain Energy Company v. Pennsylvania Public Utility Commission, 812 A.2d 740, 2000 Pa. Cmwlth. LEXIS 912.


	�	66 Pa. C.S. §§ 1301-1328.


	�	66 Pa. C.S. §§ 2801-2812.


	�	In this context, we note that renewable energy “attributes” do not always accompany the underlying energy commodity to the end user.  In today’s markets, it is possible to separate renewable “attributes” from the underlying energy commodity and sell the attributes as a separate market product.  Green Mountain’s Main Brief at pages fifteen through seventeen, and sources cited therein, provide an excellent discussion of renewable energy attributes.


	�	We comment on the state of the record to give clarity to our determination.  Since the proposed service has not yet been implemented, it is understood that there is no factual evidence relating to the impact the proposed service may have on the competitive market place.  Thus, this should not be deemed a criticism of any Party or the CALJ.
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