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HISTORY OF THE PROCEEDING



On August 6, 2002, Grace Scutching (“Scutching” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works (“PECO” or “Respondent”) alleging the following:  that she does not owe $8,715.29 to the Respondent; and that she is contesting the Bureau of Consumer Services decision, BCS No. 1080470.  She requested a thorough investigation of her PGW account when she was living at 2249 N. Franklin Street.



In its Answer, the Respondent denied that there was an error in the Complainant’s billing.  The Respondent said that its records show that the Complainant was the customer of record at 2249 N. Franklin Street, a Philadelphia Housing Authority (“PHA”) property from December 19, 1984 to August 31, 2000.  The Respondent stated that PGW received a monthly allowance from PHA in the amount of $293.  The Complainant was responsible for any usage over this allowance.  The Respondent enclosed a listing of the Complainant’s bills and the June 24, 2002 Bureau of Consumer Services (“BCS”) decision.  The BCS decision required the Complaint to pay her budget bill of $105 plus $50 a month on the arrearage.  



A hearing was held on February 27, 2003, before Administrative Law Judge Cynthia Williams Fordham.  Edward A. McCool, Esquire, represented the Complainant, Grace Scutching.  The Complainant testified in support of the complaint and sponsored seven exhibits - C. Ex. 1-Page 1 of the Answer to Request for Production of Documents regarding the start date of the account; C. Ex. 2- Answer to Request for Production of Documents, Set 2; C. Ex. 3-Answer to Question #12-regarding Sixth Street account; C. Ex. 4-Account Statement from January 1996 to March 1998; C. Ex. 5-Statement of Account for the Complainant at 2249 N. Franklin Street for July 1997 to September 1997; C. Ex. 6-Customer Information System Register Report for December 1983 through December 6, 1985, and C. Ex. 7-letter dated February 11, 2003 from Mr. Farinas to Mr. McCool with Customer Information System Register Report for the period from December 1984 to January 1999.  Laureto A. Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent presented one witness, Linda Pereira, a customer review officer for the Respondent, who sponsored three exhibits - PGW Ex. 1-the Complainant’s account statement; PGW Ex. 2-usage analysis; and PGW Ex. 3-the BCS decision, dated June 24, 2002.



The record was held open for the parties to submit evidence regarding the PHA utility allowance.  Mr. McCool submitted a cover letter and three late-filed exhibits:  SSD-A-agreement between the Complainant and PHA regarding the Philadelphia Housing Authority Utility Allowance Program is marked C. Ex. 8; SSD-B-agreement between PHA and PGW is marked C. Ex. 9; and SSD-C-the Complainant’s lease on Franklin Street is marked C. Ex. 10.  Since there were no objections to these exhibits, Complainant’s Exhibits 8, 9 and10 are admitted into evidence as late-filed exhibits pursuant to 52 Pa. Code §5.404(a).


The record in this case consists of 56 pages of transcripted testimony and thirteen exhibits.

FINDINGS OF FACT



1.
The Complainant is Grace Scutching, 4243 North Sixth Street, Philadelphia, PA 19140. 


2.
The Respondent in this proceeding is Philadelphia Gas Works.



3.
The Complainant moved into the North Sixth Street property in 2000.  Her mentally retarded daughter lives with her (Tr. 16, 32, 33).



4.
The Complainant receives $579.40 a month and her daughter receives $579.40 a month for a total of $1,158.80 (Tr. 16). 



5.
Prior to moving to North Sixth Street, the Complainant lived at 2249 North Franklin Street for 32 years.  She moved into 2249 North Franklin Street in April 1969 (Tr. 16; C. Ex. 10). 



6.
When the Complainant lived at 2249 North Franklin Street, she was on the Philadelphia Housing Authority (“PHA”) vendor payment plan (Tr. 16; C. Ex. 8, 9). 



7.
When there is a PHA vendor account, the utility bill is sent to the tenant and the utility account is in the tenant’s name.  PHA sends the utility allowance directly to the utility to pay for the account on behalf of the tenant/customer (Tr. 20, 38; C. Ex. 8, 9).



8.
The Complainant’s PHA utility allowance changed over the years.  The payment was $206 from 1985 until it was increased to $229 in 1988.  Between 1992 and 1997 the PHA paid $251 a month as a utility allowance (Tr. 38; C. Ex. 2, 9; PGW Ex. 1).



9.
When the Complainant complained to the Respondent about her high bill, she was told that it was a new system and everything would be corrected (Tr. 16, 17). 



10.
After the Complainant complained to the Respondent, she complained to the Philadelphia Housing Authority.  She was told that everything would be corrected (Tr. 17, 18).



11.
The Complainant questioned why the Philadelphia Housing Authority payments were not being posted.  She was told that there was a new system (Tr. 20).



12.
The Respondent installed an automatic meter reading device (“AMR”) at 2249 North Franklin Street in March 1996 (Tr. 32; PGW Ex. 1). 



13.
The majority of the meter readings at 2249 North Franklin Street were actual readings between March 1996 and September 2000, the date that service was transferred. The bills for the periods ending on the following dates were estimated: September 30, 1996, June 4, 1997, August 3, 1999 and October 29, 1999 (Tr. 30, 32; PGW Ex. 1)



14.
In March 1997, the utility allowance increased from $251 to $293 (Tr. 38, 39; C. Ex. 9).



15.
In addition to the PHA payments, the Respondent received payments from LIHEAP and Crisis on behalf of the Complainant (Tr. 32; PGW Ex. 1).



16.
Between July 1997 and February 1998, the Respondent received eight payments of $293 or a total of $2,344 and the bills from that period amounted to $1,744.85.  The payments exceeded the bills for that time period by $599.15 (Tr. 11, 46, 47; C. Ex. 4).



17.
Finance charges started to accrue on the Complainant’s account in July 1999.  The finance charges for the period from July 1999 through July 2000 were $1,035.23 (Tr. 38, 39; PGW Ex. 1). 



18.
Pursuant to the agreement between the Respondent and the Philadelphia Housing Authority, finance charges on the arrearage were waived as long as the tenant remained in the PHA vendor payment program (C. Ex. 9).



19.
The Complainant did not have a payment arrangement with the Respondent when she was on Franklin Street.  Her agreement was with PHA (Tr. 17; C. Ex. 8; PGW Ex. 1).



20.
Between 1993 and August 2000, the Respondent’s records do not reflect three PHA payments amounting to $734.  The $251 payment on February 20, 1996, $190 payment on October 29, 1999 and $293 on August 2, 2000, are not on the account statement (Tr. 20; PGW Ex. 1).



21.
The Complainant’s account on Franklin Street was terminated at her request on August 31, 2000 (Tr. 21; PGW Ex. 1).



22.
The final account balance for Franklin Street of $5,990.01 included the $1,035.23 in finance charges (Tr. 32; PGW Ex. 1).



23.
In September 2000, the Complainant moved to 4243 North Sixth Street (Tr. 15, 16).



24.
The Respondent turned on the Complainant’s gas account at 4243 North Sixth Street on September 25, 2000 (Tr. 32, 33; PGW Ex. 1)



25.
All of the meter readings at 4243 North Sixth Street have been actual readings (Tr. 37; PGW Ex. 1).



26.
The Complainant is responsible for her bills at 4243 North Sixth Street (Tr. 21; PGW Ex. 1).



27.
At the time of the hearing, the Complainant’s outstanding balance for the Sixth Street property was $3,267.00.  This does not include the finance charges in the amount of $749.14 that accrued between January 2001 and February 2003 (Tr. 37; PGW Ex. 1). 



28.
The Complainant’s monthly expenses household expenses include:




Rent 




$400.00




Food




$300.00 plus




Electric



  $89.00




Gas




$155.00




Telephone



  $14.00




Water




$105.00




Total



          $1,063.00 plus (Tr. 16, 22, 23)



29.
In response to the informal complaint filed by the Complainant, the Bureau of Consumer Services issued a decision on June 24, 2002, requiring the Complainant to pay $155 a month which included her budget of $105 plus $50 a month on the arrearage beginning in August 2002.  The Respondent was instructed to waive all late charges that were charged to the Complainant between September 2001 and June 2002 (Tr. 21, 35, 36; PGW Ex. 3).  



30.
The Complainant’s current budget is $105 (Tr. 52; PGW Ex. 1, 3).



31.
The Complainant did not make payments in accordance with the BCS decision (Tr. 33, 34; PGW Ex. 1, 3).  

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant’s counsel, Mr. McCool, requested documentation regarding the date the account started and the Philadelphia Housing Authority payments over the years (Tr. 4, 5, 10-13).  He requested this information because he is contesting the balance that was transferred to the Complainant’s account when she moved in 2000 (Tr. 10, 11).  The Respondent’s records show that $5,990.01 was transferred to her Sixth Street account (Tr. 32, 33; PGW Ex. 1).  Mr. McCool questioned the reliability of some of the Respondent’s records when he found conflicting information about the date that the account started (Tr. 12; C. Ex. 6).  Mr. McCool argued that $2,200 is in question with respect to billings back to 1982 and that the Respondent failed to post PHA payments amounting to $1,500 (Tr. 12, 50).  He specifically mentioned that no PHA payments were recorded for the entire year of 1990 (Tr. 41).  When Mr. McCool reviewed the Respondent’s records as far back as 1984, there was a $2,000 balance (Tr. 13).  One of the late-filed exhibits is the Complainant’s lease for the Franklin Street property.  The lease started in April 1969 (C. Ex. 10).  Although Mr. Farinas objected to contesting bills incurred in the 1980’s, the Respondent provided the records that it possessed back to 1984 (Tr. 6, 8, 25; C. Ex. 6, 7).  The Respondent’s witness indicated that the gas account was initiated in 1982 and was terminated in December 1984 for nonpayment (Tr. 25-28).  The records indicate that service was restored on December 19, 1984 (Tr. 27, 28; C. Ex. 6).



After the hearing, pursuant to the presiding officer’s request about the PHA payments, Mr. McCool submitted documentation that provides for PHA to make payments directly to PGW (Tr. 44, 54; C. Ex. 8, 9, 10).  The agreement between PHA and the Respondent mentioned that the tenant is responsible for the balance of the arrears after the fifty percent (50%) credit has been applied (C. Ex. 9).  There is no evidence in the record to show that fifty percent (50 %) of the Complainant’s arrearage was forgiven.  It is not clear that the Complainant knew that she was responsible for any arrears or that all of the PHA payments were posted (Tr. 16, 17).  However, the Commission cannot go back twenty (20) years or more.  It is not reasonable to ask the Respondent to keep records for that length of time or to allow the amount to be contested after that length of time. 



It should be noted that the Pennsylvania Public Utility Commission was granted jurisdiction over the Philadelphia Gas Works effective July 1, 2000.  Section 2212(b) of the Natural Gas Competition Act, 66 Pa. C.S. §2212(b).  Prior to that time, the Philadelphia Gas Commission was the entity that addressed consumer complaints.  Although the Respondent has submitted evidence from 1984, the Commission cannot give the Complainant relief back to 1984.  In terms of relief, this decision will address the bills from February 1993 and will focus on the period after 1996. 



The Respondent’s account statement begins with an outstanding balance of $6,205.14 on February 4, 1993 (PGW Ex. 1).  Between February 1993 and March 1996, there were numerous estimated readings.  When the Respondent obtained an actual or a special reading, a large bill resulted.  The following bills are examples: on March 31, 1993, the Complainant was charged $1,475.63 for 1,955 ccfs; on July 6, 1994, the Complainant was charged $1,198.24 for 1,528ccfs; and on February 20, 1996, the Complainant was charged $3,767.40 for 4,819 ccfs.  The Complainant did not have a payment arrangement to pay these large bills (Tr. 16).  



The Complainant had an agreement with the Philadelphia Housing Authority (“PHA”) to have the PHA pay her utility allowance for the scattered site property (Tr. 17; C. Ex. 8).  She testified that she was not responsible for utilities (Tr. 19; C. Ex. 10).  There was an agreement between the Respondent and PHA to address tenants who were shut off for nonpayment or threatened with shut off (C. Ex. 9).  The Complainant signed a voluntary payment authorization that allowed PHA to send the utility allowance directly to PGW (Tr. 17; C. Ex. 9).  Under the agreement between the Respondent and PHA, the Respondent agreed to waive future finance charges on arrears after the tenant was accepted in the program (C. Ex. 9).  The agreement addressed the situation where the combination of grants and the utility allowance was insufficient to reduce the arrears.  If the structure was not energy efficient, PHA would assume responsibility for the account including the current bills and existing arrears.  If the structure was energy efficient but an adjustment is required, PHA would adjust the allowance.  In the instant case, PHA increased the allowance several times (Tr. 38, 39; PGW Ex. 1).  If PHA determined that the first two options were not appropriate, the Respondent could terminate the scattered site tenant’s service and reinstate all arrears (C. Ex. 9).  A review of the record shows that the PHA payments for a certain period exceeded the amount of the bills for that time period.  For instance, the bills between July 1997 and February 1998 were $1,744.85 and the PHA payments totaled $2,344 (Tr. 11, 46, 47; C. Ex. 4).  The arrearages were not eliminated because prior to the installation of the AMR in March 1996, the make up bills after a series of estimated bills exceeded $1,000.  In those years the PHA payments did not exceed the billed amounts.



The Respondent stated that the Complainant was responsible for any outstanding bill after the PHA utility allowance.  However, the agreements and the lease presented by the Complainant do not substantiate that position (Tr. 17, C. Ex. 8, 9, 10).  Nevertheless, the agreement between PHA and PGW states that a tenant is responsible for the remainder of the bill after PGW reduces the bill by fifty percent (50%).  The parties did not present evidence regarding this issue.  Therefore, the tenant has not proven that she is not responsible for any of the outstanding bill from Franklin Street.



Between 1993 and August 2000, the Respondent’s records do not reflect three PHA payments amounting to $734.  The $251 payment on February 20, 1996, $190 payment on October 29, 1999 and $293 on August 2, 2000, are not on the account statement (Tr. 20; PGW Ex. 1).  Accordingly, the Respondent should credit the Complainant’s account in the amount of $734.



According to the agreement between the Respondent and the Philadelphia Housing Authority, finance charges on the arrearage were waived as long as the tenant remained in the PHA vendor payment program (C. Ex. 9).  Nevertheless, the Respondent added finance charges to the Complainant’s account between July 1999 and July 2000 while she was on Franklin Street.  The finance charges totaled $1,035.23 (Tr. 38, 39; PGW Ex. 1).  Since the Complainant should not have incurred finance charges, the Respondent is ordered to remove $1,035.23 from her bill.



In addition, the Bureau of Consumer Services’ decision required the Respondent to deduct the finance charges from her bill while she was on Sixth Street.  Since some of the finance charges are on balances that have been reduced, the Respondent is ordered to eliminate the finance charges assessed since she has been at Sixth Street.  (Between January 2001 and February 2003, the Complainant incurred $794.14 in finance charges.) 



The Bureau of Consumer Services issued a decision on June 24, 2002, requiring the Complainant to pay $155 a month, which included her budget of $105 plus $50 a month on the arrearage, beginning in August 2002.  The Respondent was instructed to waive all late charges that were charged to the Complainant between September 2001 and June 2002 (Tr. 35, 36; PGW Ex. 3).  The Complainant’s current monthly income of $1,158.80 places her at Level two, which is a monthly income in the range of $1,112.00 to $1,515.00 for a family of two.  The proper budget plus amount for Level two income ratepayers, as normally recommended by BCS, is between $15.00 and $40.00 per month.  Since the Complainant’s income is close to the lower limit of Level two, the BCS recommendation of $50.00 towards the Complainant’s arrearage should be reduced to $40.00 per month. See Loatmen v. Philadelphia Gas Works, C-20015837 (Order entered May 2, 2002). 



The lump sum payment would be calculated based on Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994 (Order entered May 21, 2003).  The Complainant would be responsible for her budget amount of $105 for each month between August 2002, the date specified in the BCS decision, and the date of the final Order in this matter.


Furthermore, at the conclusion of the hearing, the Complainant was instructed to pay $105 within thirty days or apply for the Respondent's Customer Responsibility Program (“CRP”).  If the Complainant has been accepted into CRP, she should comply with those guidelines and payment requirements instead of following the BCS decision.  If the Complainant failed to apply or was not accepted into CRP, the Complainant should pay her budget amount plus $40 a month on the arrearage.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Grace Scutching against Philadelphia Gas Works at Docket C-20028352 is sustained in part and dismissed in part. The Complaint is sustained with respect to the allegations that the Respondent should not have assessed finance charges on this account and that all of the Philadelphia Housing Authority payments since 1993 were not posted.  It is dismissed with respect to the allegations that the Complainant should be able to contest all of the bills incurred and be credited for all missed Philadelphia Housing Authority payments since the inception of her account with the Respondent. 



2.
Complainant’s Exhibits 8, 9 and 10 are admitted into evidence as late-filed exhibits pursuant to 52 Pa. Code §5.404(a).



3.
That the Respondent shall credit the Complainant’s account in the amount of $734 for Philadelphia Housing Authority payments that were not posted since 1996.



4.
That the Respondent shall remove the finance charges, in the amount of $1,744.85, which were assessed while the Complainant was on Franklin Street.



5.
That the Respondent shall remove the finance charges that were assessed while the Complainant was on Sixth Street.



6.
That if the Complainant has been accepted in the Respondent’s Customer Responsibility Program, Complainant shall comply with the payments and requirements of that program instead of complying with the Bureau of Consumer Services’ decision dated June 24, 2002.



7.
That, if the Complainant has not been accepted in the Respondent’s Customer Responsibility Program, the Respondent shall issue a bill to the Complainant, within twenty (20) days of the Commission’s final Order in this proceeding, containing the amount of the missed budget payments from August 2002 to the date of the final Order in this matter.  This lump sum is required to comply with the Bureau of Consumer Services Informal Complaint decision, issued on June 24, 2002.



8.
That, if the Complainant has not been accepted in the Respondent’s Customer Responsibility Program, the Complainant shall make the lump sum payment set forth in the bill, within twenty (20) days of the bill, to comply with the Bureau of Consumer Services Informal Complaint decision, issued on June 24, 2002.



9.
That, if the Complainant has not been accepted in the Respondent’s Customer Responsibility Program, the Complainant shall pay to the Respondent, beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, her budget bill plus forty dollars ($40) each month and continue making such monthly payments until the arrearage is liquidated.



10.
That the Respondent shall not assess any late charges or finance charges on the current arrearage as long as the Complainant complies with the terms of this Order.



11.
That the record in this case be marked closed.

Date:
June 23, 2003




__________________________________








Cynthia Williams Fordham








Administrative Law Judge
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