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HISTORY OF THE PROCEEDING


On October 3, 2002, Kenneth Brister (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that in regard to his prior residence, Respondent sent his gas bills to the wrong address and never shut off service to the property.  Complainant requests that the Commission “hold [Respondent] responsible for what they 

did… .”



Respondent filed an Answer to the Complaint on November 27, 2002.  Respondent admitted to some, while denying other allegations in the Complaint.  Respondent requests that the Commission find in its favor.



By Hearing Notice dated January 30, 2003, this case was assigned to me and a hearing was originally scheduled for May 7, 2003.  On February 4, 2003, I issued a prehearing order regarding certain procedural rules to be followed in this case.  By “Hearing Cancellation/Reschedule Notice” dated March 5, 2003, the hearing was rescheduled for June 5, 2003.  



The hearing was held on June 5, 2003.



Complainant failed to appear for the hearing.



Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Zayda Santiago.  Ms. Santiago is employed by Respondent as a customer review officer.  (Tr. 6).  Respondent introduced four exhibits.  PGW Exhibits 1 and 2 are copies of account statements for Complainant.  PGW Exhibit 3 is a copy of a Bureau of Consumer Services (BCS) “closing screen” in regard to Complainant’s informal complaint.  PGW Exhibit 4 is a copy of a computer generated document entitled “Contacts for Account: Brister, Kenneth M.”  Respondent’s exhibits were admitted into evidence.
FINDINGS OF FACT



1.
Complainant, Kenneth Brister, is a residential gas customer of Respondent who presently resides at 116 West Fisher Avenue, 2nd Floor, Philadelphia, PA 19120.  (Tr. 22; PGW Ex. 2).



2.
Complainant previously resided at 6802 West Chew Avenue, Apt. #8, Philadelphia, PA.  (Tr. 7).



3.
On February 6, 1998, Complainant contacted Respondent and requested that gas service be turned on at his Chew Avenue apartment.  (Tr. 7).



4.
In response to Complainant’s request, Respondent sent one of its service people to Complainant’s Chew Avenue apartment.  Respondent’s service person found that the gas meter for Complainant’s apartment was located in a small garage in the rear which had the address of 167 Pleasant Street, Apt. #8, Philadelphia, PA.  (Tr. 8).



5.
Complainant’s landlord owned both the Chew Avenue and Pleasant Street properties.  (Tr. 9).



6.
Complainant was responsible for payment for gas service supplied to his Chew Avenue apartment.  (Tr. 10-11).



7.
From February 6, 1998 to September 23, 2001, Respondent sent bills for gas service supplied to Complainant’s Chew Avenue apartment to the small garage on Pleasant Street.  (Tr. 11-16, 21).



8.
On July 30, 2001, Complainant went to one of Respondent’s district offices and complained that he had not received any gas bills.  (Tr. 11-12).



9.
Complainant was informed by Respondent’s representative that his total bill as of July 25, 2001, was $3,170.60.  (Tr. 13, 16).



10.
Respondent’s representative gave Complainant the option of entering into a regular payment agreement, or a payment agreement under Respondent’s program for low income customers – Customer Responsibility Program (CRP).  (Tr. 13-14).



11.
Complainant entered into a payment agreement with Respondent under its CRP.  (Tr. 14).



12.
The CRP terms that Complainant accepted required him to pay $61.00 a month for a predetermined amount of gas usage.  Complainant was required to pay an additional amount for any excess usage.  (Tr. 14, 26).



13.
On July 30, 2001, Complainant filed an informal complaint with the Bureau of Consumer Services (BCS).  (Tr. 16).



14.
On August 29, 2001, in response to Complainant’s informal complaint, Respondent waived the finance charges and collection fees assessed to Complainant during the period from February 6, 1998 to August 29, 2001.  The finance charges totaled $613.74 and the collections fees totaled $50.00.  (Tr. 18-19; PGW Ex. 1).



15.
On September 24, 2001, Respondent began sending gas bills to Complainant’s Chew Avenue address.  (Tr. 21).



16.
On February 14, 2002, BCS closed Complainant’s informal complaint.  A copy of a BCS computed generated “closing screen” provides that the “resolution” was: “UCI Angelucci rec’d formal complaint from cust[,] close case.”  (Tr. 17; PGW Ex. 3).



17.
On August 1, 2002, Complainant contacted Respondent and asked that gas service to the Chew Avenue apartment be taken out of his name.  (Tr. 22).



18.
On September 20, 2002, Respondent rendered to Complainant a final bill in the amount of $3,290.48 for gas service provided to the Chew Avenue apartment.  (Tr. 25; PGW Ex. 1 at 1).



19.
On September 23, 2002, Complainant contacted Respondent and requested that gas service be transferred to his new residence at 116 West Fisher Avenue, 2nd Floor, Philadelphia, PA 19120.  (Tr. 22).



20.
On November 11, 2002, Respondent transferred Complainant’s new CRP starting balance of $3,068.98 (includes payments and late payment charges since final bill) to his gas service account for the Fisher Avenue residence.  (Tr. 24; PGW Ex. 2).



21.
Complainant is current in regard to his CRP payment agreement.  (Tr. 26-27).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



The Public Utility Code also provides in pertinent part: “Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat … unless the presiding officer shall determine that failure to be represented was unavoidable and that the interests of the other parties and the public would not be prejudiced by permitting such reopening or further examination.”  66 Pa. C.S. §332(f).



In the present case, Complainant failed to appear on June 5, 2003, for the hearing on his Complaint.  The hearing proceeded without him.  



On June 6, 2003, I received via facsimile mail, a letter from Complainant dated June 6, 2003.  (I sent a copy of the letter to counsel for Respondent).  In the letter Complainant claimed that he thought the hearing was scheduled for June 6 instead of June 5.  Complainant requested that the hearing be held again.  


I note that the hearing was already once rescheduled from May 7, 2003 to June 5, 2003.  I also note that the notice dated March 5, 2003 that Complainant received clearly states that the hearing was rescheduled to Thursday, June 5, 2003.  I further note that while Complainant stated in his letter that he thought the hearing was on Friday, June 6, 2003, he did not appear at our office on that date either.  



Further diminishing the reasonableness of Complainant’s request that the hearing be held again are the statements made by counsel for Respondent, Mr. Farinas, at the hearing.  Mr. Farinas stated that since May 16, 2003, Respondent has called Complainant on five occasions in order to attempt to resolve his Complaint, and that although voice messages were left with Complainant’s answering service, Complainant failed to return any of the calls.  (Tr. 2-3).  Mr. Farinas stated that Respondent called Complainant and left messages on May 16, 2003; May 28, 2003; May 30, 2003; June 2, 2003; and June 4, 2003.  (Tr. 2-3).


Complainant’s failure to heed the clear and unambiguous notice of the rescheduled hearing; his failure to appear at our office even on the day he claims he thought the hearing was to be held; and his failure to return any of the five phone calls Respondent made to him in an attempt to resolve his Complaint, inures against holding another hearing on the Complaint.  Complainant has not shown in his letter that his failure to appear at the scheduled hearing was unavoidable.  


I must therefore dismiss the Complaint with prejudice for lack of prosecution.  See, Jefferson v. UGI Utilities, Inc., Z-00269892 (December 26, 1995).  



The record in this case shows that Complainant is current in regard to his CRP payment agreement.  (Tr. 26-27).  Complainant is directed to continue to make timely payments under the terms of his CRP payment agreement.  


As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate his service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear at the hearing and sustain his burden of proof.  
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Kenneth Brister v. Philadelphia Gas Works at Docket Number C-20028683 is dismissed with prejudice.


2.
That Complainant shall continue to make timely monthly payments for gas service under the terms and conditions of his Customer Responsibility Program payment agreement.  


3.
That as long as Complainant keeps the payment schedule stated in this order, Respondent is enjoined from suspending or terminating Complainant’s utility service except for valid safety or emergency reasons.


4.
That as long as Complainant keeps the payment schedule stated in this order, Respondent shall not assess late payment or finance charges against Complainant.  


5.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.







_________________________________








Charles E. Rainey, Jr. 







Administrative Law Judge

Date:
June 24, 2003
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