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HISTORY OF THE PROCEEDING


On January 24, 2002, Charlene T. Spencer (Spencer, Complainant or Customer) filed this complaint against the Philadelphia Gas Works (PGW, Company or Utility).  Spencer alleges as follows: [PGW provided] misleading information regarding when [her] meter was actually read prior to the removal, los[s] or destruction of old meter and replacement [with] new meter, [which] created reasonable doubt of estimated charges/overbilling.  Possible disfunction [sic] of newly installed computer systems.  PGW’s failure to secure actual meter readings according to their “tariff”, which requires meter readings every six months.  Negligence for not providing required “level of service”.



Spencer includes in her complaint a two-page letter dated January 13, 2002 which lists monthly visits by her to PGW offices between June 2000 and February 2001, and again in March 2001, and the various different statements and explanations made by PGW employees about her meter removal and bill.  In the letter she avers that she then filed an informal complaint with the PUC and was then in regular contact with the PUC investigator until January 2002, when she received the decision on her informal complaint, with which she disagrees and that she is now appealing by means of her formal complaint.



Spencer wants the PUC to permit further investigation, permit a hearing for the consumer, dismiss the decision of the informal complaint, dismiss the overbilling, the estimated and late charges, and require that the meter be read and adjusted correctly.



On February 25, 2002, PGW filed its Answer, in which it denies the allegations of negligence in billing.  PGW avers that Spencer received a new meter on June 21, 2000.  PGW denies negligence but admits that it did not read Spencer’s meter for 51 months before the meter exchange, and that the last actual reading was on March 17, 1995.  PGW states that it attaches Exhibits A and B to its complaint, but the file provided to the ALJ does not include these documents.  PGW further avers that Spencer’s bills were underestimated, and that she was billed for the difference in usage.  Finally, PGW avers that a decision of the Bureau of Consumer Services (BCS) granted the Complainant certain specified relief, including a reduction of the arrearage and waiver of certain late payment charges, and established a payment plan based on a monthly budget of $164.00 plus a $40.00 monthly payment on arrears.  PGW does not aver that Spencer has not complied with the BCS decision.



On April 3, 2002, the Commission issued a hearing notice scheduling an Initial In-person Hearing to be held on this case in the Philadelphia State Office Building on Wednesday, June 26, 2002, at 10:00 a. m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On May 9, 2002, the ALJ served a Prehearing Order to establish basic procedures to be followed before and during the proceeding.



The hearing was held as scheduled.  Charlene T. Spencer and her husband, Stanley Baylis, appeared and testified.  They sponsored 4 exhibits, which were admitted to the record as Complainant’s A, B, C, and D.  Tr. 3.  PGW appeared and was represented by Laureto A Farinas, Esq., who called Linda Pereira as a witness, and sponsored 3 exhibits, which were admitted to the record as PGW 1, 2, and 3.  Id.  A transcript of 76 pages was created.  



The transcript was received on August 1, 2002, and normally, the decision due date would have been 90 days later.  The ALJ began work on the decision.  However, the ALJ suffered from painful symptoms caused by her back, and underwent spine surgery on December 12, 2002.  She did not return to work until February 26, 2003.  Therefore, the ALJ served an Order setting a new record close date of March 18, 2003.

FINDINGS OF FACT


1.
The Complainant is Charlene T. Spencer.  Her husband, Stanley Baylis appeared with her.  [Therefore, sometimes I refer to her as Charlene Spencer-Baylis.]  Their address according to Commission records is 4227 N. Sydenham Street, Philadelphia, PA 19140-1924.  Charlene Spencer is a customer of PGW at that address.



2.
PGW is municipal entity which manages the natural gas facilities and service provided within the City of Philadelphia.



3.
At the time of the hearing, and presumably for most of the disputed period, the Spencer-Baylis family consisted of two adults and two children less than 10 years of age.  Spencer Exh. C



4.
The major gas consuming appliances are the stove, used daily, the dryer, used twice a week, and the furnace, used during the winter.  Id.


5.
From March 17, 1995 to June 20, 2000, PGW estimated Spencer’s bill.  On June 21, 2000, PGW installed an automatic meter reading device at the Spencer home, and an actual meter reading was obtained.  However, PGW did not provide Spencer with a final reading, and did not set the new meter at zero, as is often customary, but at 6958. Spencer Exh. A; PGW Exh. 1, page2



6.
The billed amount for May 15, 2000 to June 9, 2000 was $14.94; the billed amount for April 14, 2000 to May 15, 2000 was $24.20.  Id.


7.
The billed amount, or the total account balance as of July 19, 2000, was $2,777.09.  Spencer Exh. C; PGW Exh. 1, page 2.  The exhibits do not provide a total account balance prior to July 19, 2000.



8.
Spencer received a letter from PGW explaining that she had received a make-up bill due to low estimates from March 17, 1995 to June 21, 2000, or 63 months.  It offered her a payment agreement allowing her to repay this amount over the same time period without late payment charges so long as she kept her agreement.  It also gave her information on how to file an informal complaint with the PUC.  Spencer Exh. B



9.
Spencer did file an informal complaint with the Bureau of Consumer Services (BCS), and after an investigation, BCS rendered a decision on informal complaint at BCS No. 0923312 dated December 27, 2001.  In the informal decision, PGW was directed to deduct $555.00 from Spencer’s balance and waive all late payment charges from June 21, 2000 until the present.  Spencer was directed to pay a budget amount of $164.00, plus $40.00 a month towards her arrearage of $3,016.72, beginning with the February 2002 due date.  PGW Exh. 2.  PGW’s Exhibits do not support this arrearage amount.
10.
Spencer appealed this decision by filing this formal complaint.



11.
Spencer has brought her dispute with her bills to PGW’s attention many times, and has been into PGW’s offices many times.  PGW’s records show 19 contacts going back to July 24, 2000. Nonetheless, PGW’s exhibit does not show all the visits averred by Spencer.   Tr. 28-29, 33; PGW 3



12.
Spencer received an Agreement Plan statement, similar to a bill, showing the Amount of $204.00 to be paid by February 12, 2002, that included at the bottom a section titled Agreement Billing Information.  This section shows the Installment Amount due as $204.00, and the Agreement Balance as of January 17, 2002 as $9,792.00.  Spencer Exh. E.  This statement also shows in other sections a Total Account Balance of $2,241.78, and Total Current Billing Charges of $368.51.



13.
Spencer has made regular payments under the BCS decision and has a generally good payment record.  PGW 1



14.
Spencer’s mother lives at 4228 N. Sydenham Street, and Spencer is responsible for handling her account with PGW.  Spencer has paid this bill regularly also.  


15.
On June 21, 2000, there was a gas leak on the 4200 block of N.   Sydenham Street.  Sections of the gas main serving 7 houses were found to be damaged, and PGW had to replace them.   At the same time, PGW installed a new meter and AMR device in the Spencer-Baylis residence, her mother’s house and one other house.  Tr. 37-38


16.
The Spencer-Baylis bill dated 8/11/00 shows estimated usage, even after the AMR installation, and also gives a date for the next scheduled meter reading.  This bill is unusual in amount because it shows the make-up amount, but nothing in the record shows that the format is unusual.  The bills taken from the AMR specifically show that an AMR reading was taken. Spencer  Exhs. C & D
DISCUSSION


The legislature passed the Natural Gas Choice and Competition Act, codified at 66 Pa. C. S. §§ 2201-2212, which became effective on July 1, 1999, to provide for the restructuring of the natural gas industry in Pennsylvania.  As part of the restructuring process, the legislature directed the Commission to take jurisdiction over the Philadelphia Gas Works, effective July 1, 2000, although certain preexisting items, such as the tariff, were allowed to continue in effect until the completion of PGW’s restructuring case, which was filed July 1, 2002.  66 Pa. C. S. § 2212(d), (g).  The Commission has ruled on this filing, and an Order embodying its rulings has been issued.



The Commission clearly had jurisdiction to hear this complaint because it was filed on January 24, 2002, a full 18 months after the effective date of the legislation that created the Commission’s authority over PGW.  The question is what power can be exercised with regard to events that occurred prior to July 1, 2000.  The Commission’s statute of limitations is 3 years from the date at which liability arose.  66 Pa.C.S. §3314(a).  I will not apply the limitation to either parties’ case, but I will use it as a guide to exercise of the Commission’s jurisdiction.


At the time of the hearing, PGW’s tariff was the primary source of authority on its customer relations, but the Commission’s regulations on Residential Service for gas, electric and water utilities found at Chapter 56 of Title 52 of the Pennsylvania Code came into play where PGW’s tariff is silent.  Thus, both the tariff and the regulations had to be examined in relation to this case.  Complainants relied on PGW’s duty to read their meter regularly under its tariff.   Section 3.21.  However, neither party cited provisions from Chapter 56.



PGW had recently litigated a rate increase request before the Commission.  PUC, et al. v PGW, R-00006042, et seq.  Evidence submitted for the record in that case has provided some relevant background for billing and meter reading cases such as this one, namely, A Stratified Management and Operations Audit of Philadelphia Gas Works, admitted to the record as Administrative Counsel Exhibit 1 (Admin. Cnsl. 1).  In July 1999, PGW implemented a new Billing Collection and Customer Service (BCCS) computer based program, which the audit report characterizes as “flawed” and “disastrous”, “which resulted in…loss of integrity of customer records, and poor customer service…”.  “In the fall of 2002, personnel were still trying to correct over 10,000 customer billing exceptions created by the BCCS conversion.”  Admin. Cnsl. 1 at VIII-1, VIII-14 – VIII-15XI-1, XI-5 – XI-9.  It appears that most of the billing activity in this case took place during that time period.



Since PGW now comes within the Commissions jurisdiction, the allegations of this complaint fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, including PGW.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).  Counsel for PGW relied on PGW’s tariff or the Commission’s regulations.  However, complainant relies on the requirement in PGW’s tariff that it read the meter regularly or at least once every 6 months.  Id.


The Commission’s statute of limitations is 3 years from the date at which liability arose.  66 Pa.C.S. §3314(a).  Section 3314 (a) provides:
§3314.  Limitation of actions and cumulation of remedies

  (a)  General rule. – No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.

  (b)  Remedies and penalties cumulative. – All suits, remedies, prosecutions penalties, and forfeitures provided for, or accruing under, this part, shall be cumulative.

Other statutes of limitations are codified in Pennsylvania law.



 I will assume that the Commission’s statute of limitations applies as a guide, and that by analogy, as a general rule, the Commission may consider events up to three years before the action occurred which is the basis of the complaint.  Here, the dispute is about a make-up bill PGW issued to Spencer on July 14, 2000 for service from March 1995 to June 2000.  A three year period would cover the allegations about recent events, but it would not cover the entire time period that Spencer received service from PGW without receiving a meter reading or installation of an AMR.  



PGW changed out Spencer’s previous meter for a new meter with an AMR on June 21, 2000.  PGW issued its make-up bill for $2,777.09 to Spencer on July 14, 2000 for payment by August 11, 2000 to avoid finance charges (the $.09 was removed by a credit on another bill).  Spencer A & C.  Spencer filed her informal complaint, and a decision on the informal complaint was issued on December 27, 2001.  PGW 2.  Spencer then filed this formal complaint on January 24, 2002.  The three-year statute of limitations period  would reach back into 1999, if it started from the filing of the complaint, or to 1997 if it started from the actual change-out of the meter and the issuance of the make-up bill.  



PGW’s Statement of Account covers bills from May 15, 1999 to May 14, 2002.  PGW’s Gas Usage Analysis tries to rationalize meter readings from six different periods, beginning in 1993.  PGW 1 at 1-3, and at last page.  PGW removed the Spencer-Baylis meter on June 21, 2000, and looking backward three years, the statute of limitations would reach back to June 21, 1997.  There were no meter readings taken in 1997.


As the complainant, Spencer has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Finally, the Commission must be cautious about the use of hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



As the complainant, Spencer has the burden of proof to show that her allegations are correct and that she is entitled to the relief she seeks.  I conclude that she has met her burden as to almost all of her allegations.  She alleged that her meter had not been read for over five years.  PGW conceded this.  She stated a specific amount of a payment required with which she disagreed, namely $9,792.00 which is shown on a February 2002 Statement of Agreement Plan.  Spencer Exh. E.  PGW conceded that the amount was shown on her Statement of Agreement, but explained that it was a projected amount she would have to pay if the agreement was in place over time, and was not the actual amount she owed.  Tr. 61


Spencer also submitted a copy of her bill to be paid by August 11, 2000 showing the amount to be paid as $2,777.00; current bill usage of 14 ccf and; the estimated usage for the previous bill was 3381 ccf, and the pre-AMR reading is shown as 6958; and another current bill usage figure of 3577 ccf.  The bill shows a current balance on an old account number, and the same amount due on the new account number.  Spencer Exhs. A & C.  Spencer presented a letter-statement to her by PGW that its make-up bill covers 63 months, and that she would be allowed the same number of months to pay off this amount.  Spencer Exh. B.  She includes a copy of a PGW computer screen Account Financial History that shows a bill for July 19, 2000 for $4,529.31 that was cancelled July 24, 2000.  Spencer Exh. C.  She also presented evidence about her usage such as number in household, appliances, etc., in the disputed period.  Id.  



Finally, she presented testimony as to her mother’s bill, as did her husband.  Tr. 10-11, 28.  She pays her mother’s bills as well as her own, and has paid them for many years. Tr. 38-39.  Her mother had also gotten a high bill at about the same time, about which Spencer complained, and the bill was quickly adjusted downward.  Spencer questioned the difference in treatment between the two bills.  Tr. 10-11. First PGW objected to evidence of the mother’s bill as irrelevant, and then it did offer an explanation as to why the situation regarding her mother’s bill was different: it was a non-heating account, the meter exchange did not go in right away, the account was “billed around” erroneously, and the bill was cancelled and the account rebilled.  Tr. 58


I find the evidence about Spencer paying her mother’s bill is relevant, not necessarily as to the amount of Spencer’s bill or how it should be reduced, but as to Spencer’s character.  It certainly reinforces the credibility of her testimony.  Here is a PGW Customer that pays two bills – her own and her mother’s.  She responsibly pursued a high bill problem on her mother’s account and it was resolved.  She generally pays her own bill in a timely fashion, and in full.  PGW should be grateful to have such a customer.  The only amounts she has not paid are the amounts she is contesting as inaccurate and unjust.  Complainants are not compelled to pay truly contested amounts.  52 Pa. Code §56.181; See C- 20027994, Charles Stammel v  PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003.


PGW presented its routine response to cases of this sort.  In its rebuttal case, PGW presented: a statement of account; a bill segment for 7/14/2000 sheet showing the elements included for service from 6/10/2000 to 7/14/2000 (35 days); a Meter Management Sub system record showing the retirement of meter 1264242 with the index of 6959 on June 28, 2000
; and, a Gas Usage Analysis showing the calculation of a formula which is intended to support the rebilled amount, all included in PGW Exh. 1; a copy of the BCS decision, PGW Exh.2; and, a history of the contacts for the account, PGW Exh. 3.  PGW did not demonstrate in its exhibits what base rate and GCR rates were in effect and used to calculate the “make-up” amounts included in the past due balance, but did state that it had used the then-current rates in its calculations.  The Gas Usage analysis shows that the historic estimates were low compared to usage and estimates for other more current periods. Tr. 47, 49.  However, it does not demonstrate what the usage actually was, or should have been.  PGW could not include any 1997 data in its formulae because it did not take any meter readings in that year.



In its decision, BCS acknowledges that PGW did not read the Spencer-Baylis meter for an extended period of time, from at least June 1997 to June 2000.  However, in a letter to Ms. Spencer, PGW stated that the period of low estimates, i.e., no actual readings, was from 03/17/1995 to 06/21/2000, which is a period of 63 months.  Spencer B.  PGW states that the repayment period can be at least that long.  PGW’s make-up bill for that period was $2,777.09, which spread out over 63 months would produce a monthly payment on arrears close to the $40.00 set by BCS.  BCS found that the arrearage was $3,016.72 as of December 19, 2001.  This amount was not found in PGW’s exhibits.  PGW clearly did not present the same information to BCS as has been entered in this record.



Moreover, this is not a routine case.  For example, Spencer’s testimony is that she works at night and is at home during the day, and that she had child birth leave twice during the period in question and was at home, so that PGW could have easily gained entrance to read the meter during that whole time.  Tr. 30-31.  PGW presented no valid reason whatever why the meter was not read.  In 1999 there was an order for an AMR that was not completed, and PGW stopped reading meters in neighborhoods that were saturated with AMRs. Tr. 63-64.   Spencer presented evidence of the kind and frequency of her usage.  PGW only presented a series of formulae based on degree days and widely spaced meter readings, some of them from as far back as 1993 and 1994, which did not relate to Spencer’s usage in any close detail.




Spencer testified to her many contacts with PGW, in person and by phone, in attempt to resolve this issue, Tr. 28-32; and PGW presented only copies of computer screens showing entries by its employees, PGW 3.  While these entries may be made in the usual course of business, the screens are not necessarily reliable as to correct entry of every contact.  For instance, the letter sent to Spencer about her account, Spencer Exhibit B, was not shown on the note screen.  Tr. 56.  Spencer’s testimony is more reliable as to her actual experience with her contacts with PGW’s employees.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties to it.  66 Pa. C. S. §§2201-2212


2.
Spencer, as the complainant, has the burden of proof to show that her allegations are true, and that she is entitled to the relief she requests.  66 Pa. C. S. §332(a).  Once Spencer made out a prima facie case, PGW then had the burden of moving forward with persuasive rebuttal evidence.  But the ultimate burden of persuasion and proof rests with the complainant.  Milkie v. Pa. P.U.C., 768 A. 2d 1217, 1219-1220



3.
Even where the utility can present evidence that it has tested the meter and found it accurate, the customer may nonetheless prove [her] case by circumstantial evidence which would support the finding that metered usage exceeded actual usage.  Id. at 1217, 1220



4.
In this case, PGW bases its case on asserting that the meter was not read for a number of years, that its estimated bills during this period were inaccurately low, and that this was only discovered when a new meter with an AMR device was installed.  PGW asserts that its last meter reading and that the new meter readings are correct.  PGW has rebilled Spencer for what it claims is the correct amount based on a new and different estimation of what consumption was during the period between these two readings.  Spencer is entitled to rely on circumstantial evidence to show that the new estimate is inaccurate, and that the meter readings are not accurate.


5.
Spencer is similarly entitled to present circumstantial evidence of usage as part of her proof that PGW’s new estimate is incorrect.


6. 
PGW’s tariff requires that it use its best efforts to obtain an actual meter reading regularly, and at least every six (6) months for customers without automatic meter reading devices.  Section 3.21(c).  PGW did not meet this standard with regard to Charlene T. Spencer.  Chapter 56 of the Commission’s regulations requires that a utility render bills based on actual meter readings by utility company personnel, and that a utility that bills monthly may estimate usage every other billing month.  52 Pa. Code §56.12; 56.12(2).  This regulation permits infrequent actual monthly readings under exigent circumstances (adverse weather) or where meter readers are unable to gain access.  52 Pa. Code 56.12 (3) & (4).  No such difficulties existed in this case.  In fact, PGW could have easily gained access to and read the meter.


7. 
During the period in dispute here, that is, from 1995 until June of 2000, PGW’s tariff applied to meter reading service for Spencer’s account.  PGW did not comply with its tariff.


8.
PGW’s make-up bill extends back over a period several years greater than the extent of the Commission’s jurisdiction, and is therefore only partially within the scope of this proceeding.  It has not been calculated or presented so that any portion of it could be meaningfully allocated to any particular year.


9.
PGW’s evidence does not support the BCS decision.



10.
PGW’s evidence does not support the July 2000 bill for $2,777.09

ORDER


THEREFORE,



IT IS ORDERED:


1.
The complaint of Charlene T. Spencer v. Philadelphia Gas Works, docketed at F-00923312, is hereby sustained, and the record shall be marked closed.




2.
PGW shall credit Charlene Spencer’s account in the amount of $2,777.00



____________________________

Allison K. Turner







Administrative Law Judge

Date:
June 27, 2003
� 	For instance the general statute of limitations of contracts not under seal is 6 years.  22 PLE, Limitations of Actions, §24.  A tariff is a form of a contract, and tariff law is a sub-set of contract law.  However, no statute of limitations can begin to run until a cause of action has come into existence and the right to prosecute has fully accrued.  Id., § 51.  Generally, the statute of limitations is used as an affirmative defense by the Respondent, and it should be pled as New Matter in response to a complaint.


	�	Spencer testified that she had been told that the meter had been lost and could not be tested.  While she may have been told this, it is hearsay, and the Commission cannot rely on it.  Rather it must rely on PGW’s business record that shows that the meter was removed and found to be reasonably accurate.  Tr. 49; PGW 1
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