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HISTORY OF THE PROCEEDING



By Complaint filed September 27, 2002 against Philadelphia Gas Works (PGW or Respondent), Sherman Cain (Complainant) alleged, inter alia, that PGW was overcharging him; that his bills have been about $80/month in June, July and August since 1998; and that he keeps getting wrong bill statements; and that he can only afford $30/month.

Respondent duly filed an Answer denying the averments of the Complaint concerning the accuracy of the bills.  PGW further averred that Complainant became a customer at 1832 N. 17th Street Apt. B, Philadelphia, PA as of July 21, 1998; that on August 31, 2001, Complainant enrolled in the PGW Customer Responsibility Program (CRP) as a Philadelphia Housing Authority (PHA) residence; that Complainant’s PHA/CRP agreement consisted of a monthly payment of $124.00; that each PHA property carries a utility allowance given to the PHA resident which is designed to offset the monthly costs and is to be sent directly to the utility; that a decision of the Commission’s Bureau of Consumer Services (BCS) dated May 28, 2002 ordered Complainant to pay $124.00/month; that the total outstanding balance as of October 22, 2002 was $1,939.90; and that Complainant has not kept the BCS decision.
An initial hearing was scheduled to be held on March 11, 2003 and due notices were sent to the parties.  At the hearing, an appearance was entered by counsel on behalf of the Respondent and one witness for Respondent was present.  No appearance in person or by counsel was entered on behalf of Complainant.  The Administrative Law Judge then recessed the hearing to afford Complainant additional time to appear at the hearing.  During the recess, the Administrative Law Judge placed a telephone call to the home phone number listed in the Complaint.  That telephone number was reported as having been disconnected.  Accordingly, the hearing was resumed, but Complainant still had not arrived.  The foregoing facts were then placed upon the record, whereupon counsel for Respondent moved to dismiss the Complaint with prejudice for Complainant's failure to appear to prosecute same.  The Administrative Law Judge took the motion under advisement.
Thereafter, another hearing was scheduled to be held on June 27, 2003.  Respondent appeared by counsel and one witness.  Again, Complainant failed to appear and was unavailable by telephone because the number had been disconnected.  Respondent’s counsel renewed the Motion to dismiss.
FINDINGS OF FACT



1.
The Complainant in this matter is Sherman Cain.



2.
The Respondent in this matter is Philadelphia Gas Works



3.
Hearings in this matter were scheduled to be held on March 11, 2003 and June 27, 2003, and due notices of said hearings were sent to the parties.

4.
At both scheduled hearings, Respondent appeared by counsel and one witness.



5.
At both scheduled hearings, the Administrative Law Judge recessed the hearings to afford Complainant additional time to arrive at the hearings but was unable to reach Complainant at the telephone number listed in the Complaint because it was reported as having been disconnected.


6.
Complainant did not appear at either scheduled hearing.



7.
Counsel for Respondent moved that the Complaint be dismissed with prejudice for lack of prosecution.

DISCUSSION



On the date, time and place scheduled for the hearings, Complainant did not appear either in person or by counsel and could not be reached by telephone.  From the record, it appears that due notices of the hearings were sent to all parties.  Since the Complainant was the party instituting this action, it was his duty to appear and prosecute his Complaint.  Inasmuch as this case was called for hearing two times with proper notices given and the Complainant failed to appear both times, the Administrative Law Judge has no alternative but to grant the relief requested by the Respondent.  Litigation cannot and should not be delayed by a litigant's failure to appear and prosecute his Complaint or provide a reasonable explanation for not doing so.  Accordingly, Respondent's Motion to dismiss the Complaint with prejudice will be granted.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
Complainant has failed to appear to prosecute his Complaint and therefore has failed to meet his burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Sherman Cain against Philadelphia Gas Works at Docket No. C-20028556 is hereby dismissed with prejudice.



2.
That this matter be marked closed.

Date:
June 30, 2003




___________________________________








Herbert Smolen







Administrative Law Judge

2
4

