BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Carlos Hernandez
:


:


v.
:

C-20028938

:
PPL Electric Utilities Corporation
:
INITIAL DECISION
Before

Wayne L. Weismandel
Administrative Law Judge
HISTORY OF THE PROCEEDINGS
On November 18, 2002, Carlos Hernandez (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (respondent), Docket Number C-20028938.  The Complaint disputed respondent’s imposition of a security deposit.

On December 30, 2002, respondent filed an Answer (Answer) to the Complaint.  Respondent’s Answer averred that the Complaint failed to state facts that constitute a violation of any applicable law, regulation or tariff.

By Telephone Hearing Notice dated April 17, 2003, an Initial Telephone Hearing was scheduled for April 29, 2003, and the case was assigned to Administrative Law Judge (ALJ) Louis G. Cocheres.

ALJ Cocheres issued a Prehearing Order (Prehearing Order) dated March 20, 2003.  The Prehearing Order advised the parties with respect to advance submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order also reminded the parties of the date and time of the scheduled hearing, and advised them of potentially serious consequences if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted.

By Judge Change Notice dated April 22, 2003, the presiding officer was changed from ALJ Cocheres to me.

Under cover letter dated April 21, 2003, in accordance with the provisions of the Prehearing Order, complainant submitted three copies of a proposed exhibit for possible use at the Initial Telephone Hearing.

Under cover letter dated April 24, 2003, in accordance with the provisions of the Prehearing Order, respondent submitted three copies of three proposed exhibits for possible use at the Initial Telephone Hearing, and advised me of the telephone number to contact respondent for the Initial Telephone Hearing.
The Initial Telephone Hearing convened as scheduled at 10:00 a.m. on April 29, 2003.  Complainant appeared Pro Se.  Respondent was represented by John F. Gross, Esquire.  Complainant presented evidence in the form of his own testimony and the introduction, without objection, of one exhibit (Hernandez Exhibit #1).  Respondent presented evidence in the form of the testimony of one witness and the introduction, without objection, of three exhibits (PPL Exhibits 1 through 3).  A transcript of the Initial Telephone Hearing containing sixty-six (66) pages was produced.  Complainant requested permission to submit a brief (Tr. 58 - 60).

By Briefing Order dated April 29, 2003, the parties were ordered to file and serve Briefs on or before June 20, 2003.  The Briefing Order also described the required contents of a brief and provided that a brief not filed and served on or before June 20, 2003, would not be accepted for filing except by special permission of the presiding officer.

On June 20, 2003, respondent filed its Brief (served June 19, 2003).

Complainant did not timely file his Brief.

FINDINGS OF FACT
1.
Complainant is the ratepayer of record for respondent’s Account No. 01550-91035, for residential electric service located at 6447 Lincoln Court, East Petersburg, PA 17520.

2.
In the period between February 23, 2001 and April 21, 2003, respondent issued 26 bills to complainant for electric service and only four (4) of these bills were paid in full by the due date.

3.
In the period between July 24,2001 and July 18, 2002, respondent issued eleven (11) bills to Complainant for electric service and only one (1) of those bills was paid in full by the due date.

4.
On or about July 18, 2002, respondent issued a security deposit warning letter to complainant, warning complainant that respondent would require a security deposit if complainant’s pattern of late payments continued.

5.
After the security deposit warning letter was delivered to complainant, complainant failed to make the next payment in full by the due date in the amount set forth on his bill.  Specifically, on July 24, 2002, respondent sent complainant a bill that required payment to be made no later than August 14, 2002.  Complainant did not pay the amount set forth, in full, until August 23, 2002.

6.
Because complainant was delinquent in the payment of two (2) consecutive bills or three (3) or more bills within the preceding twelve (12) months, on or about August 19, 2002, respondent issued a security deposit notice letter to complainant, informing complainant that a security deposit of $184.00 would be required.

7.
The security deposit of $184.00 was based upon a two-month average of complainant’s electric service usage.

8.
Respondent charged the aforesaid security deposit to complainant’s account in installments as follows: 50% in August, 2002, 25% in September, 2002 and 25% in October, 2002.

9.
Complainant will be entitled to the return of the security deposit if his electric service bill is paid in full by the due date for ten (10) of twelve (12) consecutive months.

10.
Complainant has not alleged an inability to timely pay the amounts due for electric service billed for the months in question.

DISCUSSION
As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196(1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300(1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602(1990), alloc. den., 602 A.2d 863(Pa., 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854(1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100(1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037(1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96(1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382(1984).

In this case, the “problem” described in the Complaint is respondent’s imposition of a security deposit in the amount of $184.
The Commission’s Regulations provide, in relevant part:
§56.2. Definitions.

Delinquent account – Charges for utility service which have not been paid in full by the due date stated on the bill or otherwise agreed upon; provided that an account may not be deemed delinquent if: prior to the due date, a payment or settlement agreement with the utility has been entered into by the ratepayer, a timely filed notice of dispute is pending before the utility, or, under time limits provided in this chapter, an informal or formal complaint is timely filed with and is pending before the Commission.

. . .

§56.41. General rule.

A utility may require an existing ratepayer to post a deposit to reestablish credit under the following circumstances:

(1) Delinquent accounts. Whenever a ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months.


(i) Prior to requesting a deposit under this section, the utility shall give the ratepayer written notification of its intent to request a cash deposit if current and future bills continue to be paid after the due date.



(A) Notification shall clearly indicate that a deposit is not required at this time but that if bills continue to be paid after the due date a deposit will be required.



(B) Notification may be mailed or delivered to the ratepayer together with a bill for utility service.



(C) Notification shall set forth the address and phone number of the utility office where complaints or questions may be registered.



(D) A subsequent request for deposit shall clearly indicate that a ratepayer should register any question or complaint about that matter prior to the date the deposit is due in order to avoid having service terminated pending resolution of a dispute.  The request shall also include the address and telephone number of the utility office where questions or complaints may be registered.

. . .

§56.42. Payment period for deposits.

The due date for payment of a deposit other than a deposit required as a condition for the reconnection of service under §56.41(b) (relating to general rule) may not be less than 21 days from the date of mailing or service on the ratepayer of notification of the amount due.  A ratepayer may elect to pay a required deposit in three installments: 50% payable upon the determination by the utility that the deposit is required, 25% payable 30 days after the determination and 25% payable 60 days after the determination.

. . .

§56.51. Amount of cash deposit.

. . .

(b) Existing ratepayers.  For an existing ratepayer, the cash deposit may not exceed the estimated charges for service based on the prior consumption of that ratepayer for the class of service involved for a period equal to one average billing period plus 1 average month, not to exceed 4 months in the case of water and sewage utilities and 2 months in the case of gas, electric and steam heat utilities, with a minimum of $5.

Respondent adduced uncontradicted evidence that it fully complied with the requirements of these Commission Regulations in establishing the security deposit for complainant’s account.  Complainant does not contest respondent’s compliance, but rather argues only that because the imposition of a security deposit is optional (a utility may require an existing ratepayer to post a deposit to reestablish credit [emphasis added]) respondent should have refrained from doing so here.  However, respondent having complied with the Commission’s requirements the managerial discretion it then exercised will not be interfered with by the Commission.
Complainant, as the party bearing the burden of proof, offered no evidence that respondent violated any applicable law, regulation or tariff that the Commission has jurisdiction to enforce.  Consequently, the Complaint must be dismissed.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
Respondent fully complied with the requirements of applicable Commission Regulations in establishing the security deposit for complainant’s account in the amount of $184.
6.
Complainant failed to bear his burden of proof that respondent violated any applicable law, regulation or tariff that the Commission has jurisdiction to enforce.

ORDER
THEREFORE,
IT IS ORDERED:
1.
That the Complaint of Carlos Hernandez against PPL Electric Utilities Corporation at Docket Number C-20028938 is dismissed.

2.
That the record at Docket Number C-20028938 be marked closed.

Date:
June 30, 2003




____________________________________








Wayne L. Weismandel







Administrative Law Judge
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