BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Wayne W. Moser



:







:
Docket No.


v.




:







:
C-20039469
Verizon Pennsylvania Inc.


:
INITIAL DECISION GRANTING

MOTION TO DISMISS COMPLAINT
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On February 12, 2003, Wayne W. Moser (Complainant) filed a formal complaint (Complaint) against Verizon Pennsylvania, Inc. (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged that his monthly telephone bills include a federal line cost charge in the amount of $12.08.  Complainant asserted that since the federal government does not own the telephone lines or charge Respondent for the use of those lines, the federal line cost charge is “invalid.”  Complainant requested that the Commission order Respondent to stop including the federal line cost charge on his monthly bills, and to refund to him all federal line cost charges that he has paid.


On March 6, 2003, Respondent filed an Answer and a Motion to Dismiss the Complaint.  In its Answer, Respondent averred that it provides service to Complainant on two separate telephone lines: 215-321-9477 (main line) and 215-369-5466 (additional line).  Respondent admitted that a federal line cost charge aka subscriber line charge (SLC) in the total amount of $12.08 appears on Complainant’s monthly telephone bills - $6.00 on his main line and $6.08 on his additional line.



In its Motion to Dismiss, Respondent explained that “[t]he SLC was authorized by the Federal Communications Commission [FCC] to enable incumbent local exchange carriers (LECs) to recover a portion of their costs (including operating and maintenance costs) for providing outside telephone facilities, underground conduit, telephone polls [sic] and other facilities that link telephone customers to the telephone network.”  Motion at ¶6.  Respondent also explained that “[t]he SLC is a charge that was approved by the FCC and is billed to Verizon PA’s customers pursuant to its FCC tariff (attached to [t]he Motion as Appendix ‘A’).”  Id.  Respondent argued that the Commission does not have jurisdiction over FCC-approved charges such as the SLC.  Motion at ¶9.  Respondent requested that the Complaint be dismissed.


By “Notice” dated May 2, 2003, this case was assigned to me and a telephonic prehearing conference was scheduled for June 27, 2003.



The telephonic prehearing conference was held as scheduled on June 27, 2003.  Complainant appeared pro se and presented testimony and argument.  William E. Lehman, Esquire appeared on behalf of Respondent and presented argument.

DISCUSSION



Commission regulations provide that a party may move to dismiss a pleading that raises matters which are not within the Commission’s jurisdiction or is insufficient as to substance.  See, 52 Pa. Code §§5.101(a)(1) and 5.101(a)(3).  When considering a motion to dismiss, the Complaint must be viewed in the light most favorable to the Complainant and should be dismissed only when it clearly appears that the Complainant would not be entitled to relief under any circumstances.  Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For the purpose of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] . . . admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. P.U.C. 489, 491 (1991).



Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides in pertinent part that, “The commission may dismiss any complaint without a hearing, if, in its opinion, a hearing is not necessary in the public interest.”  It is well settled that a hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commonwealth Ct. 259, 563 A.2d 548 (1989); Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commonwealth Ct. 276, 563 A.2d 557 (1989).


In the present case, Complainant challenged the “validity” of the federal line cost charge included on his monthly telephone bills.  In its Complaint, Complainant asserted that the federal line cost charge is invalid because the federal government does not own the telephone lines or charge Respondent for the use of those lines.  At the prehearing conference, Complainant additionally argued that Respondent referred to the federal line cost charge as a subscriber line charge (SLC) in its Motion to Dismiss, and the two may not be one and the same.  Complainant also argued at the prehearing conference that Respondent has not shown that it is authorized by the FCC to include the federal line cost charge or SLC on customer bills.


It is obvious that Complainant finds unreasonable the federal line cost charge or SLC.  However, that does not negate the fact that the FCC has authorized Respondent to include the charge on customer bills.  Respondent attached to its Motion to Dismiss a pertinent section from its FCC-approved tariff.  Respondent’s tariff provides that it is authorized to monthly assess a customer a subscriber line charge of $6.00 for a primary line and $6.08 for a non primary line.  Those are the same charges, totaling $12.08, that Complainant said appears on his bill for his two telephone lines under the designation federal line cost charge.  As Respondent argued at the prehearing conference, and as stated in the FCC website consumer information (www.fcc.gov/cgb
) that I had Respondent send to Complainant and myself, the subscriber line charge is referred to by many different names, including federal line cost charge.


Thus, the federal line cost charge and subscriber line charge are one and the same, and Respondent is authorized by the FCC to include the charge on customer bills.  The Commission has held that it lacks jurisdiction over this FCC-authorized charge.  See, Robert McIntyre v. Bell Atlantic-Pennsylvania Inc., C-00992560 (Initial Decision of Judge Weismandel dated July 28, 1999; Final Commission Order entered October 7, 1999).  Complainant must therefore take up with the FCC any challenge he has to the “validity” of the federal line cost charge or SLC.



For all of the foregoing reasons, I must grant Respondent’s Motion to Dismiss the Complaint.  Consequently, no hearing is necessary in this case.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That Verizon Pennsylvania Incorporated’s Motion to Dismiss the Complaint is granted.



2.
That the Complaint of Wayne W. Moser v. Verizon Pennsylvania Inc. at Docket No. C-20039469 is dismissed.



3.
That this case be marked closed.







___________________________________







Charles E. Rainey, Jr.






Administrative Law Judge

Date:
July 1, 2003
	�	The FCC website has a link to “Understanding Your Phone Bill” and a subsequent link to “Charges On Your Phone Bill.” 
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