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HISTORY OF THE PROCEEDING


On April 10, 2002, Marvin B. May (May or Customer) filed this complaint against PECO Energy Company (PECO or Company) alleging PECO was billing him late charges, and averring that he was willing to pay all charges except late charges.  He further averred that this dispute had been going on for 6 months, and that the reason for lateness of payments is because he could not use the Internet because of changes from Transpoint to CheckFree or another service.


On May 9, 2002, PECO filed its answer to the complaint, denying that its billing is inappropriate, averring that its billings were based on actual meter readings, and asserting that PECO has the right to assess late charges on untimely payments.  In response to Complainant’s belief that a delay in payments was caused by a third party Internet Service Provider, PECO avers that this is not a PECO service, and notes that May has not specified a time period.  At the time the Answer was filed, May’s past due balance was $202.68 and the total account balance was $366.16.  The average monthly bill was $180.00 and the calculated budget was $199.00.


May responded to PECO’s Answer on May 23, 2002 by letter, but this is not a permitted pleading under the Commission’s rules.


The case was referred to Mediation on April 16, 2002, which was completed at a later date.



On August 29, 2002, a an Initial Telephone Hearing Notice was issued scheduling an initial telephone hearing to be held on Tuesday, October 22, 2002, and the case was assigned to Administrative Law Judge (ALJ) Allison K. Turner for hearing and decision.


By letter dated October 9, 2002, PECO prefiled its exhibits to be used at the hearing.



The hearing was convened as scheduled.  May appeared and represented himself.  He testified but did not sponsor any exhibits.  Tr. 2, 3.  PECO appeared and was represented by Priya Sankar, Esq., who called Renee Tarpley as a witness.  PECO sponsored two exhibits that were admitted to the record:  PECO 1 (account statement), and PECO 2 (PECO’s BCS documents).  Tr. 3.  A transcript of 27 pages was created.


At the end of the hearing, the ALJ noted that there might be a need for more information on PECO’s Internet payment procedures, and did not close the record.  Subsequently, the ALJ became ill, and underwent spine surgery.


By letter dated March 19, 2003, the ALJ wrote to May and Sankar, attaching a copy of an email response to an inquiry to CheckFree, noting that she had stated that there might be a need for more information, and inquiring if either of them wished to have a further hearing.  No response was received within the prescribed two week period.

FINDINGS OF FACT


1.
Marvin B. May (Customer) is a residential electric customer of PECO.  According to Commission files, May’s address is 35 Grace Drive, Richboro, PA 18954. 


2.
PECO Energy Company is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.



3.
Since January 2000, May has had a sporadic payment history where he has failed to make payments for periods of one to four months.  PECO 1; Tr. 13-14, 24


4.
May signed up with DTE Energy (DTE) as his alternative energy supplier, and arranged to pay it via the internet, using an internet service provider (ISP) called Transpoint.  Tr. 5-6 


5.
In the 1999 to 2000 time frame, DTE went out of business, and May became a PECO customer by default.  Tr. 5-6



6.
May continued to try to pay his PECO bill using Transpoint.  Tr. 6


7.
After many phone calls and many long waits on the phone, May was able to get new internet payment arrangements worked out with PECO using a system called CheckFree
, beginning about April 2001, and he did pay some bills via CheckFree.  Tr. 7


8.
Then May’s internet address changed because the ISP he was using was taken over by Comcast: from Mayven4@home.com to Mayven4@Comcast.net.  Id.


9.
 May was not receiving bills from PECO, and now assumes that PECO was sending his electronic bills to his old email address.  Id.


10.
On October 15, 2002, one week before the hearing, Customer made a payment of $1239.19 to PECO.


11.
 Customer's balance at the time of hearing on October 22, 2003, was $212.78, which was his then-current bill, which included the contested late charges.  The bill amount was comprised of usage charges of $ 152.30 and late charges of approximately $60.48.  Tr. 19-22


12.
The most recent informal complaint filed by May was docketed at BCS No. 1116561, and was closed verbally with no decision.


13.
Checkpoint/CheckFree is a partner with PECO, and is an outside billing service.  PECO does offer the option to request bills electronically through CheckFree.  Customers must go to the PECO website and request this service.  Tr. 18.  [In his testimony, May referred to PECO’s internet billing and payment service as CheckFree.  Tr. 7]


14.
A website for PECO Energy Company may be reached by an internet search in that name, or from the Commission’s website, and by clicking successively on appropriate cues, Residential, Customer Service, Payment Arrangements, Online bill payment, and CheckFree. Customers can still enroll to pay by CheckFree.  
DISCUSSION


This complaint is based on allegations of inconvenient service.  These allegations fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).



As the complainant, May has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) .


In addition to determining whether Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).



Complainant May acknowledges that his payments were sometimes late, but asserts that the delays were caused by problems with bill-paying programs and ISPs that he relied on for receipt of bills and transmission of payments.  The gravamen of May’s complaint is that when his electronic bill was “bounced”, i.e., returned to sender indicating that the email address is no longer valid, PECO had the duty to notify him via regular mail (snail-mail) that they could no longer reach him by email and could not bill him by that modality.  According to him, that is the “industry standard” in the computer business.  Tr. 7, 8, 9.  According to him, the assessment of late payment charges is improper because PECO did not provide him with an adequate methodology to pay his bills.  He likened it to having to go to PECO’s office in Center City to pay his bill, if PECO had changed its address, which he thought would be an unreasonable request.  Tr. 9


May testified that he was no longer getting his PECO bill.  The PECO witness thought that PECO was generating and sending a monthly bill to May by regular mail.  She did not have any returned mail.  However, she also stated that she was “not too familiar with the external process of how they cooperate with Checkpoint.”  Tr. 18-19.  I cannot conclude that PECO was sending regular monthly bills to May by regular mail. 



May presented no evidence of the computer “industry standard”, only his opinion.  Nor did he present any evidence that this standard applied outside the computer industry in other industries.  This does not meet the substantial evidence test set forth in  Norfolk and Murphy.


I disagree that PECO was responsible to notify May that the email address it had for him was no longer valid for billing.  May filed an informal complaint with the Bureau of Consumer Services under Chapter 56 of the Commission’s regulations, which imposes an obligation of good faith, honesty and fair dealing.  52 Pa Code §56.1.  May knew that his email address had changed because his ISP had been acquired by another company.  


As permitted by the regulations and the Code, the ALJ has taken notice of the existence of PECO’s website, and of how to find the CheckFree payment option on it.  52 Pa. Code §5.408; 66 Pa. C. S. §331 (g).  May knew how to initiate the CheckFree/Checkpoint option because he had already done so.  PECO’s website with the CheckFree/Checkpoint option continued to be available to him and the general internet using public for communication by internet.  May could easily have notified PECO of his change of email address via this website.  Moreover, in my opinion, the customer who changes his or her address, including an email address, has the duty to notify the Company of where to send his or her bills.


There is no statutory provision or regulation specifically on point, and if PECO has a tariff provision which applies, it did not cite and rely on it.  However, a participant in a Commission proceeding has the affirmative duty to notify the Commission of a change of address during the proceeding.  52 Pa. Code §1.53 (c).  This regulation places the burden of giving notice on the party that is changing its address, and is the only one that has knowledge of the change and the new address.  By analogy, May should have had that same duty towards PECO here.



I therefore conclude that the complaint should be dismissed, and that May should pay PECO the disputed late charges.  He testified that the amount was $60.48, and that it was provided to him by PECO’s attorney on this case at that time.  Tr. 8.  At the close of the hearing, the PECO witness made several quick calculations and produced two figures, $59.65 and $62.62.  Tr. 20.  If you subtract the usage figure from the total amount of May’s current bill at the time of the hearing, the late charges appear to have then been $60.48.  See Finding of Fact 11.  Therefore it appears that the disputed amount of $60.48 is more likely to be correct, and since May is the complainant, and that is the figure he is disputing, I conclude that he should pay that amount to PECO, and PECO should accept it.



CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa. C. S. §§1501, 1509; 56 Pa. Code §§56.1, et seq.


2.
Complainant May had the burden of proof to support his complaint and show that he is entitled to the relief he seeks, and he did not meet this burden.  66 Pa. C. S. §332(a)


3.
The Commission, or one of its presiding officers, may take official or judicial notice of a fact or facts, as in Finding of Fact 14, but must give the parties opportunity to oppose this action.  66 Pa. C. S. §331 (g); 52 Pa. Code §5.408.  The parties may make objections to this finding of fact in their Exceptions if they wish to file them.


ORDER


THEREFORE, IT IS ORDERED THAT:



1.
The above-captioned complaint docketed at C-20027424, Marvin B. May v. PECO Energy Company, is hereby dismissed, and that May shall pay PECO $60.48 within 30 days of the date of the Commission’s final Order disposing of the case, and that the case shall be marked closed.








___________________________________





Allison K. Turner






Administrative Law Judge

Dated:
July 8, 2003
	1	This appears to be the same system later named as Checkpoint by the PECO witness.  Tr. 18
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