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v.
Philadelphia Gas Works
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration, is the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr. issued March 13, 2003, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), relative to the above-referenced proceeding.
History of the Proceeding


On June 28, 2002, Michael J. Lewis (Complainant) filed a Formal Complaint against Philadelphia Gas Works (Respondent).  The Complaint is an appeal from a decision of this Commission’s Bureau of Consumer Services (BCS) which resolved an informal complaint by the Complainant.  On May 29, 2002, the BCS issued its Decision at BCS Case Number 1008205.  In that informal Decision, the BCS determined that the Complainant’s make-up bill in the amount of $3,015.29, covering usage for the period October 30, 2000 to July 16, 2000, should be reduced by 20% ($603.00) to $2,412.20.  The BCS also established a payment schedule requiring the Complainant to pay his current bills plus $30.00 per month for 80 months, then $12.29 in the 81st month, to satisfy the make-up billing.


In his Formal Complaint filed June 28, 2002, the Complainant alleged that the BCS Decision did not provide him with an adequate remedy for the Respondent’s failure to read his meter over a long period of time.  On that basis, the Complainant sought an additional reduction in his amount due.  The Respondent timely filed an Answer to the Complaint which asserted that the BCS informal decision provided an adequate remedy.


On  March 13, 2003, ALJ Rainey issued his Initial Decision wherein he determined that the Respondent had violated provisions of the Respondent’s tariff, as well as this Commission’s Regulations at 52 Pa. Code § 56.12(2), and Section 1501 of the Code, 66 Pa. C.S. § 1501.  The ALJ also found that the BCS Decision established an appropriate remedy for the Complainant and that the Complainant had failed to show that the make-up bill was excessive.  Based on the foregoing, the Complaint was sustained, in part, and dismissed, in part.


On March 26, 2003, the Commission exercised its right under Section 332(h) of the Code, 66 Pa. C.S. § 332(h), to review the Initial Decision.
Discussion


This Complaint arises out of charges imposed by the Respondent on the Complainant which relate to a period of time during which the Complainant’s bills for gas service were estimated.  The Respondent failed to obtain actual meter readings for the Complainant’s service for a period exceeding eight months, from October 30, 2000 to July 13, 2001.  (I.D. at 3, Finding of Fact No. 4).  At the end of that period, the Respondent read the Complainant’s meter and determined that the Complainant had been undercharged by the amount of $3,015.29.  (Id., Finding of Fact No. 5).  After challenge by the Complainant, the BCS determined that a reduction in the make-up bill was appropriate due to the Respondent’s failure to read the Complainant’s meter during the period in question.  The BCS also directed that the Complainant satisfy the outstanding balance of the make-up bill at the rate of $30.00 per month with a final payment of $12.29 (total of 81 months).  (Id. at 4, Finding of Fact No. 11).  Complainant filed his formal Complaint as an appeal from the BCS determination.


The ALJ affirmed the BCS payment arrangement and found that the Respondent had violated its Tariff, this Commission’s Regulations and the Code.  The following findings were integral to the ALJ’s determination in this matter:


(1)
PGW failed to read the meter “as often as is prescribed that it should.”  (I.D. 7, quoting from Respondent’s testimony at Tr. at 85).  

(2)
PGW failed to inform the Complainant that he had the opportunity to read his own meter.
 


(3)
PGW violated its own tariff and this Commission’s regulations when it failed to either read the Complainant’s meter during an eight month period or obtain a customer reading during that time frame.  (I.D. 7-8). 


(4)
PGW did not provide adequate or reasonable service when it took ten months to respond to a letter written by the Complainant’s wife, wherein she disputed the gas bill and requested certain information relating to the rebilling.  (I.D. 8).  

(5)
The correct gas cost rate (GCR) factors were used in the make-up bill.  (I.D. 8-9).  

(6)
The Complainant failed to meet his burden under Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


In our review of this case, we note this is not a high bill complaint to be analyzed under the Waldron standards.  The Complainant did not contact the Respondent and state "there is something wrong with my meter."  Rather, this is a matter in which the Respondent failed to read the Complainant’s meter for a period exceeding eight months.  Accord​ingly, we start with the recognition that the Respondent has violated its own Tariff and this Commission’s Regulations at 52 Pa. Code § 56.12 (to the extent consistent with Respondent’s Tariff).
  (I.D. at 7).


The Respondent’s Tariff, effective July 3, 2000, provides in pertinent part:

3.21
METER READING INTERVALS

*   *  *

b.
Meter readings for customers without automatic meter reading devices will be scheduled for three (3) of the four (4) months from December through March and bi-monthly thereafter. 

c.
PGW shall use its best efforts to obtain an actual meter reading for Customers regularly, and at least every six (6) months for Customers without automatic meter reading devices.  PGW shall make reasonable efforts to schedule its meter reading labor force in order to provide meter readings during evening hours and weekends.

d.
For those months in which a meter is not scheduled for a reading or in which a scheduled reading was not obtained, PGW reserves the right to render appropriately marked ESTIMATED BILLS.

*   *   *

3.22
CUSTOMER READINGS

PGW will provide a telephone number which may be used by Customers, on a 24-hour basis, to report their meter readings.  PGW will also provide, at the Customer’s request, postage paid, pre-addressed postcards on which the Customer may note the reading of his/her meter.  PGW will use the Customer’s reading for billing purposes whenever said readings are appropriate.  PGW may establish due dates by which postcards or telephone calls must be received in order for a bill to be based upon the meter reading of the Customer or occupant.  If the reading of a Customer is not received by that due date, PGW will estimate the quantity of usage.

*   *   *

3.24
ESTIMATED BILLING

Estimated bills are to be paid in accordance with standard payment terms of this Tariff.  They are subject to revision when the meter reading of the Customer’s actual use, later secured, discloses any difference from the estimate.



While it is recognized that situations exist that prevent a utility from gaining access to its meter, there are interim alternatives available to the Respondent and acceptable by Commission Regulations.  The Respondent’s failure to conduct actual meter reads in accordance with its Tariff and our Regulations is exacerbated by its failure to advise the Complainant of his ability to phone or mail in a meter reading.  (See, 52 Pa. Code § 56.12(2).  The purpose for advising a customer of his or her ability to provide an actual meter reading is two‑fold.  First, obtaining an interim customer reading should prevent a high “make-up” bill.  Second, the interim customer reading informs the customer of his or her usage and permits the customer to control and to conserve that usage.  The fact that the Respondent failed to advise the Complainant of these alternatives, rendered the Complainant unaware of his usage, thereby resulting in an inability to conserve or to control that usage.  Indeed, the Respondent’s failure in this regard is one of the factors that lead the BCS to direct a 20% reduction in the Complainant’s make-up amount.  The Respondent did not appeal that BCS determination.


The foregoing constitute significant violations by the Respondent which operated to the detriment of the Complainant.  This matter is complicated even further by additional errors committed by the Respondent.  Once the Complainant received the "make-up" bill for $3,015.29, he immediately contacted the Respondent.  The record demonstrates that in calculating the Complainant’s make-up bill, the Respondent initially used incorrect GCR factors in determining the amount due.  While that error was eventually corrected by the Respondent, it was corrected only after the Complainant challenged the bill.  Second, while the Respondent failed to read the Complainant’s meter for more than eight months, it immediately assessed late payment charges on the account.
  Third, between the period of July 16 and August 14, 2001, the Respondent rebilled the Complainant’s account five times.  PGW submitted Complainant’s billing history at PGW Exhibit 1, but the average person reviewing that billing history would have a difficult time deciphering this Exhibit.  Further exacerbating this already difficult problem is the fact that the exhibit “was done in a hurry” and that there are “a couple of errors” in the customer’s account history (Tr. at 36).  By the time a customer sifts through the cancelled bill and the rebillings, it would be nearly impossible, at the least, to determine if PGW in fact acted appropriately in rebilling the account.  


The record in this matter also presents some disturbing facts relating to the Respondent’s replacement of the Complainant’s meter.   On July 16, 2001, the 
Respondent replaced Complainant’s existing meter with an automatic meter reading device (AMR).  (I.D. at 3, Finding of Fact No. 3).  Despite having removed the Complainant’s meter, the Respondent failed to test the meter for accuracy.  (PGW Late Filed Exhibit 2).  Failure to test the removed meter is not fair to the customer or the Respondent.  If the Respondent is relying upon the accuracy of the removed meter’s final reading for the determination of the Complainant’s actual usage, but failed to test and confirm that meter’s accuracy, it cannot determine the accuracy of the rebilling.  Under these circumstances, it is possible that either the customer is being charged for gas that was not used or that the Respondent is not being paid for gas that actually was used.


The fact that the removed meter has not and cannot be tested raises substantial questions relating to the Complainant’s gas consumption and the calculation of the Complainant’s make-up amount for under billed service.  However, there is no dispute that gas was consumed at the Complainant’s residence.  Accordingly, we will refer this matter to the Commission’s Office of Administrative Law Judge for mediation on the issue of the appropriate usage figure.  As part of the mediation, the Respondent and Complainant should take into account all relevant factors in determining the approximate level of gas consumption for the period October 30, 2000, to July 16, 2001.
  Since the make-up bill was accrued over a nine month period, the payback period should be limited to nine months.


This matter raises a number of questions regarding this Respondent’s over-all practices surrounding customer billing, meter reading and meter disposal that go beyond the scope of this specific proceeding.  These issues include the Respondent’s meter reading frequency, its use of estimated bills, the resulting high make-up bills, the accuracy of the make-up bills, the appropriate pay back period for make-up bills and this Commission’s use of a twenty percent discount for all high make-up bills where there has been no meter reading for six or more months.  Also included in these concerns is the Respondent’s failure to test or to retain its older meters for any length of time after removal.  This eliminates a customer’s ability to challenge the accuracy of a meter that produced the high make-up bill.


These over-all issues are of substantial concern.  Accordingly, we shall refer these issues to the Law Bureau for investigation and whatever further action or remedies are appropriate.  As the Law Bureau reviews these issues, it should also be aware of our concern that unlike traditional utilities, this Respondent’s customers are its shareholders.  Accordingly, if the Respondent is deemed to have violated a Commission Order or regulation, any penalty levied may be borne mainly by its paying customers.
Conclusion


For the foregoing reasons, we will sustain the Complaint of Michael Lewis; reject the payment arrangement approved by the ALJ; refer this matter to the Office of Administrative Law Judge for mediation to determine the appropriate level of gas consumption for the period of October 30, 2000, to July 16, 2001; and direct that this Opinion and Order be referred to the Law Bureau for investigation into the general issues described herein and whatever further action or remedies are appropriate; THEREFORE,


IT IS ORDERED:  


1.
That the Complaint filed by Michael J. Lewis at this docket is sustained.


2.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr., issued on March 13, 2003, is modified consistent with this Opinion and Order.  


3.
That this proceeding is referred to the Office of Administrative Law Judge for mediation to determine the appropriate level of gas that was consumed during the period October 30, 2000, to July 16, 2001.  


4.
That the general issues discussed in this Opinion and Order shall be referred to the Law Bureau for investigation and whatever further action or remedies as may be appropriate.







BY THE COMMISSION,







James J. McNulty








Secretary

SEAL

ORDER ADOPTED:  June 26, 2003
ORDER ENTERED:  August 26, 2003
	�	  The ALJ determined that the Respondent failed to provide a late filed exhibit to support its testimony that bill inserts had been provided advising customers of the opportunity to read their own meters.  Having failed to produce the exhibit, the ALJ found against the Respondent on this point.  (I.D. at 7-8).





	�	A provision of the Natural Gas Choice and Competition Act (66 Pa. C.S. §  2212(d)) and a Memorandum of Understanding between the Commission and Respondent dated July 18, 2000, provides that where Respondent’s Tariff differs from the Commission’s regulations, Respondent’s Tariff shall apply until such time as the Commission approves a restructuring plan for Respondent.  Commission regulations require utilities such as Respondent which bill on a monthly basis, to read customer meters at least every other month, and to allow customers to read their own meters on the months the utility does not read them, and to report those readings to the utility on preaddressed postcards provided by the utility to the customer at the customer’s request.  See, 52 Pa. Code § 56.12(2).  In this action, the Respondent’s Tariff will apply to the extent there are differences between it and this Commission’s regulations since this action arose prior to the Commission’s approval of the Respondent’s restructuring plan.


	� 	It should be noted that the Complainant has been diligent in the payment of his gas bills.  


	� 		We shall direct BCS to contact the Complainant to offer any necessary assistance in preparation for the mediation.
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