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HISTORY OF THE PROCEEDING


This decision dismisses a complaint which Robert F. McFaddin filed against Columbia Gas of Pennsylvania, Inc. on November 12, 2002.  Mr. McFaddin requests reimbursement for gas usage to seven accounts.  Columbia filed an answer on December 18, 2002 denying the complaint allegations.


The Commission scheduled an initial hearing by telephone for April 30, 2003, but, because of the unavailability of a Columbia witness, rescheduled it for and held it on June 3, 2003.  Mr. McFaddin represented himself and testified on his own behalf.  Theodore J. Gallagher represented Columbia.  Diane Brown, a Columbia complaint specialist, testified for Columbia.  Ms. Brown sponsored 17 exhibits.


The record of this proceeding, which consists of the above-referenced 17 exhibits and a 74-page transcription
 of the notes of testimony, closed on June 18, 2003.

FINDINGS OF FACT
1. Mr. McFaddin operates a business, called Max Rental and Rehab, in connection with which he purchases buildings, rehabilitates them and leases them as apartments and offices.  Tr. 6-7, 21-22.
2.  Mr. McFaddin purchased the building in question in 1999 or 2000.  The following addresses are located in the building: 636 Lincoln Avenue, 638 Lincoln Avenue (3 accounts) and 637, 639 and 641 Washington Avenue, Charleroi, Pennsylvania.  Tr. 7-9, 20-21; Ex. 1, 2 and 17.
3.  Mr. McFaddin testified that before he purchased the building, Columbia had shut off the meters to the accounts and that he called Columbia to have the gas meters to the accounts turned on so that he could be sure that they worked and that the size of the line into the building was large enough to service all of the accounts.  After that he planned to install new sidewalks and curbing.  He also wanted Columbia to set gas meters in place so that he could run gas pipes from the appliances to each of the meters.  Tr. 10-12.

4. Mr. McFaddin testified that he called Columbia after he received his first bill to question why he was being billed.  According to Mr. McFaddin he was not charged “when the meters sit empty” in another building he owned.  Mr. McFaddin testified that he was told by Columbia that he would be charged the monthly service charge for each account and that if he discontinued service there would be a $25.00 reconnection fee for each account.  Tr. 13-14.
5. At the time of the hearing, Mr. McFaddin anticipated that the first unit in the building, 636 Lincoln Avenue, would be rented within 30 days.  Tr. 15-16.
6. On December 5, 2001, Mr. McFaddin called Columbia and requested that gas service be established to 636 Lincoln Avenue, 638 Lincoln Avenue (3 accounts) and 639 Washington Avenue so that he could determine if the furnaces operated.  On December 6, 2001 a Columbia service representative checked each of the service lines and house lines and found no leaks.  The representative set a meter for each of the three accounts at 638 Lincoln Avenue because the meters were old sets, indicating that the meters had been removed earlier.  The meter at 636 Lincoln Avenue was in place so the representative connected the meter.  The representative turned gas service on to each account.  Mr. McFaddin’s request to have the gas furnace lit was cancelled for each account because there was no electric or water service to the building, and, therefore, it was not possible to light the gas furnace.  The service order does not indicate that Mr. McFaddin wanted service established to each account only to check for leaks.  Tr. 26-29, 33-37, 59-60, 62-63; Ex. 1 and 17.
7.  Columbia does not turn on gas service for a customer to check for leaks.  Columbia would tell a customer making such a request to call a plumber to check for leaks before Columbia would turn the service on.  Columbia will check for leaks if the service is off and a customer asks for service; Columbia did this on December 5, 2001.  Tr. 29-30, 37; Ex. 1 and 17.
8. When a house is being built or renovated, the builder or renovator installs plumbing up to the meter set location, after which Columbia hangs a meter.  Tr. 31-32.
9. On December 6, 2001, while the Columbia service representative was on site to perform the work at 636, 638 Lincoln Avenue and 639 Washington Avenue, Mr. McFaddin requested that gas service also be established at 637 and 641 Washington Avenue so that he could determine if the furnaces operated.  For 637 Washington Avenue, a Columbia service representative checked each of the service lines and house lines, found no leaks, set a meter and turned gas service on to each account.  Mr. McFaddin’s request to have the gas appliances lit was cancelled for each account because there was no electric or water service to the building, and, therefore, it was not possible to light the gas furnace.  The service order does not indicate that Mr. McFaddin wanted service established to each account only to check for leaks.  For 641 Washington Avenue, the Columbia service representative tested the lines, found no leaks and turned on service to the gas meter which was in place.  Tr. 40, 63; Ex. 2 and 17.    
10. On December 26, 2001 Mr. McFaddin called Columbia to report a high bill at 641 Washington Avenue.  A Columbia representative told him it was an estimated bill and Mr. McFaddin stated that he understood.  Mr. McFaddin did not dispute being billed for the account.  Tr. 42; Ex. 3 and 17.
11. On January 31, 2002 Mr. McFaddin called Columbia about 636 Lincoln Avenue and was told to read the meter and call back so an adjustment could be made to the amount of gas registered.  Mr. McFaddin was not using gas at this location at the time.  Columbia’s records do not indicate that Mr. McFaddin disputed the bill.  Tr. 43; Ex. 4 and 17.
12. Columbia’s records indicate that on February 11, 2002 Mr. McFaddin called Columbia about the bill at 636 Lincoln Avenue.  The Columbia representative indicted that Columbia would reread the meter and that the gas at that location had not been on very long.  Tr. 43-44; Ex. 5 and 17.
13. On February 28, 2002 Mr. McFaddin called Columbia to change the spelling of his name for the accounts at 636 Lincoln Avenue, 638 Lincoln Avenue (three accounts) and 637, 639 and 641 Washington Avenue.  He also gave meter readings for the accounts.  The reading for 636 Lincoln Avenue was 0091.  For 641 Washington Avenue the reading was 4845.  For the other accounts the reading was 0000.  As a result of the readings, Columbia issued corrected bills because of an over calculation of the bills.  Columbia’s records do not indicate that Mr. McFaddin disputed being billed for these accounts.  Tr. 44-45; Ex. 6 and 17.
14. On April 1, 2002 Mr. McFaddin called in meter readings for all seven accounts.  Columbia’s records do not indicate that Mr. McFaddin disputed being billed for these accounts.  Tr. 45; Ex. 7 and 17.
15.  On May 7, 2002 Mr. McFaddin called Columbia 1) to request that the meter at 636 Lincoln Avenue be read, and 2) about an estimated bill issued on April 23, 2002 for 639 Washington Avenue.  Mr. McFaddin also provided customer meter reads for each address.  Columbia’s records do not indicate that Mr. McFaddin disputed being billed for these accounts.  Columbia read the meter at 636 Lincoln Avenue on May 8, 2002.  Tr. 45-47; Ex. 8 and 17.  
16.  On July 3, 2002 Mr. McFaddin called in a meter reading of 0014 for the account at 636 Lincoln Avenue.  Columbia’s records do not indicate that Mr. McFaddin disputed being billed for these accounts.  Tr.  47; Ex. 9 and 17.
17.  On August 7, 2002 Mr. McFaddin called Columbia for a service consultation regarding the accounts at 636 Lincoln Avenue, 638 Lincoln Avenue (three accounts) and 637, 639 and 641 Washington Avenue.  Mr. McFaddin indicated that work was in progress at these locations and that he might have to replace a service line.  On August 12, 2002 a Columbia service representative visited the addresses and reported that the service line is made of steel, not plastic.  The service representative told Mr. McFaddin to put the meter outside.  Tr. 47-50; Ex. 10 and 17.

18.  On October 7, 2002 Mr. McFaddin called Columbia about the 636 Lincoln Avenue account balance.  He wanted to speak only to a supervisor and said he would call back when he was told no supervisor was available.  Mr. McFaddin called later the same day and was advised that a supervisor would call him back the next day.  Columbia’s records do not indicate that Mr. McFaddin disputed being billed for this account.  Tr. 50-51; Ex. 11 and 17.
19.  On October 8, 2002 a Columbia supervisor returned Mr. McFaddin’s call about the account at 636 Lincoln Avenue.  Mr. McFaddin stated that the multiple properties he owns are vacant and that he wants the gas shut off.  The supervisor advised him of the seasonal reconnect fee if he reconnects in his name and of the customer charge.  Mr. McFaddin stated that when the units are rented the tenants will call for service and that he would check his calendar and call back to schedule disconnects.  Tr. 51-52; Ex. 12 and 17.
20.  On October 22, 2002 Mr. McFaddin called Columbia.  He requested a service disconnect at 636 Lincoln Avenue and then decided to leave the gas on.  Regarding 638 Lincoln Avenue (three accounts) and 637, 639 and 641 Washington Avenue, Mr. McFaddin wanted the service disconnected and indicated that Mark Repazi, a service representative, agreed to perform the service disconnects that day.  The service representative advised Mr. McFaddin of the seasonal shut off charges, the $24.00 reconnect fee and the $10.81 per month customer charge.  Mr. McFaddin stated that the tenants will call for service connects when the property is complete.  Later, the service representative called Mr. McFaddin to advise him that Mr. Repazi could not perform the service disconnects that day.  Columbia scheduled the service disconnects for October 23, 2002.  Tr. 52-53; Ex. 13, 14 and 17.  
21. On October 23, 2002 Columbia disconnected service to 638 Lincoln Avenue (three accounts) and to 637, 639 and 641 Washington Avenue.  At the time, Mr. McFaddin complained about the bill for each account.  The Columbia service representative told him to call Columbia’s office.  This is the first indication in Columbia’s records that Mr. McFaddin took issue with being billed for these accounts.  Tr. 53-54; Ex. 14 and 17.
22. As of October 23, 2002, Mr. McFaddin was not billed for service regarding 638 Lincoln Avenue (three accounts) and 637, 639 and 641 Washington Avenue, but he was billed the $10.81 monthly service charge each month for each account.  In addition to the monthly service charge, Columbia has billed Mr. McFaddin for service to 636 Lincoln Avenue because the account has registered some usage.  Tr. 54-55, 57-58.
23. On November 26, 2002 Mr. McFaddin called Columbia about a $180.96 bill for service to 636 Lincoln Avenue.  Columbia’s service representative discovered that a $172.00 security deposit had been put on this account on October 7 but could not discover why.  She deleted the deposit and advised Mr. McFaddin that he owed $8.96 on the account.  Mr. McFaddin did not dispute being billed for this account.  Tr. 55; Ex. 15 and 17.
24. On January 31, 2003 Mr. McFaddin called Columbia about his payment not being applied to his account.  When told that Columbia had no payments from him since December 2002, Mr. McFaddin stated that he sent one check to be divided among his several accounts.  Mr. McFaddin called back and reported that his check had been returned with a letter indicating that the payment and check amount did not match.  Columbia’s service representative went over each account with Mr. McFaddin.  The amounts matched and Mr. McFaddin was instructed to send the payment directly to the service representative who would remove the late fees and make sure the payments were posted to the correct accounts.  Tr. 55-56; Ex. 16 and 17.
DISCUSSION


At the conclusion of Mr. McFaddin’s testimony, Mr. Gallagher made an oral motion to dismiss for failure to meet the burden of proof because Mr. McFaddin had not established that Columbia had violated any Commission regulation, tariff provision or law which the Commission has the jurisdiction to administer.  I did not rule on the motion because at that point there was insufficient information in the record to make the ruling.
  The following discussion gives the reasons for dismissing Mr. McFadden’s complaint.
Section 332(a) of the Public Utility Code
 provides that the party seeking relief from the Commission has the burden of proof.  In this proceeding, Mr. McFaddin requests that Columbia reimburse him for monthly service charges for the accounts in question because no gas was used.  Mr. McFaddin, therefore, has the burden of proof in this proceeding.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.
   The decision of the Commission must be supported by substantial evidence.
  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
  

Section 701 of the Code
 allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.
  



Mr. McFaddin has not met his burden of proof.


Mr. McFaddin objected to Columbia’s exhibits on the ground that the service representatives might not have entered into Columbia’s system all of the conversation which took place during Mr. McFaddin’s telephone calls.
  I overruled his objection because Columbia had qualified the exhibits as business records under the Uniform Business Records as Evidence Act.
  The General Rule of the Act reads as follows:
A record of an act, condition or event shall, insofar as relevant, be competent evidence if the custodian or other qualified witness testifies to its identity and the mode of its preparation, and it was made in the ordinary course of business at or near the time of the act, condition or event, and if, in the opinion of the tribunal, the sources of information, method and time of preparation were such as to justify its admission.
It is not essential under the Act to produce either the person who made the entries or the custodian of the record at the time the entries were made, and the law does not require that the witness qualifying business records even have a personal knowledge of the facts reported in the business records, as long as the authenticating witness can provide sufficient information relating to the preparation and maintenance of the records to justify the presumption of trustworthiness of the business records of a company.
  
Ms. Brown testified that Exhibits 1-17 contain records regularly kept in the course of Columbia’s business activities that Columbia’s personnel whose job duties include recording information did so regarding the exhibits, that Columbia’s personnel recorded the information at or near the time they received the information, and that she understood the information contained in the exhibits.
  She also testified that Columbia’s representatives are trained to take down accurate information when a customer calls in.
  Ms. Brown testified knowledgeably about Exhibits 1-16.  Exhibit 17 is a summary of Exhibits 1-16.
  
Ms. Brown provided sufficient information regarding the preparation and maintenance of Columbia’s exhibits to justify the presumption of the trustworthiness of those business records.  The sources of information, method and time of preparation of Columbia’s exhibits justify their admission into evidence in this proceeding.  Nothing in the record supports Mr. McFaddin’s suspicion that any Columbia employee falsified Columbia’s records by purposefully failing to record parts of his conversations. 


Mr. McFaddin has offered no evidence to support his claim.  
The evidence in this proceeding indicates that Columbia responded to Mr. McFaddin requests regarding each account.  Columbia connected service at his request and disconnected one account at his request.  It billed him for the monthly service charge for each account.  
Between December 26, 2001 and October 22, 2002 Mr. McFaddin telephoned Columbia 11 times to ask questions about his accounts and to provide meter readings for them.  During this time, he did not object to Columbia billing him for the monthly service charge for any of the accounts.
  It was not until October 23, 2002, when Columbia disconnected service to 638 Lincoln Avenue (three accounts) and to 637, 639 and 641 Washington Avenue, that Mr. McFaddin complained about the bill for each account.
  

Mr. McFaddin stated that he was not charged a reconnect fee every time a tenant moved in or out regarding other accounts he has with Columbia.
  Mr. McFaddin did not provide further information about those accounts.  Each time an explanation was appropriate a Columbia representative explained to Mr. McFaddin the reconnect fee he would incur if he were to reconnect service in his name.
  In addition, it appears that Mr. McFaddin is confusing the reconnect fee with the service charge.  He states at page 71-72 of the transcript that:

I was advised that these units should have been on some sort of cold storage, and I could have shut them down and then turned them back on when a tenant moved in and there should not have been a charge incurred for reconnection.  And all those months I paid that fee while this was being argued and disputed between the company….

Mr. McFaddin’s reference to “that fee” is to Columbia’s monthly service charge.  Columbia has not charged him a reconnect fee because Mr. McFaddin has not applied for service since the time Columbia disconnected service at his request.
  



Mr. McFadden has not shown that Columbia’s reconnect fee or its monthly service charge are unreasonable or have been incorrectly billed to him.  He has not demonstrated that Columbia has done or omitted to be done anything in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  The record reflects that Columbia’s service to Mr. McFaddin has been reasonable and that it has properly billed him for the monthly service charge.  For this reason, Mr. McFaddin’s complaint must be dismissed.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.



2.
Mr. McFaddin has not met his burden of demonstrating that Columbia’s reconnection fee or its monthly service charges are unreasonable or have been incorrectly billed to him.
ORDER


Therefore;



IT IS ORDERED:


That the Complaint of  Robert F. McFaddin against Columbia Gas of Pennsylvania, Inc. at Docket No. C-20028917 is dismissed for failure to meet the burden of proof.

Date: July 8, 2003




______________________________







Larry Gesoff








Administrative Law Judge
� 	Line 16 of page 61 and Line 7 of page 62 of the transcript incorrectly indicate that the questioner is Attorney Gallagher.  Instead, the questioner is Mr. McFaddin.


� 	 Tr. 23.  





�  	 66 Pa. C.S. §332(a).





� 	 Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  





� 	 See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  





� 	Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).





� 	See, 66 Pa. C.S. §701.


� 	See also, 52 Pa. Code §5.21(a).





� 	Tr. 64-66, 69.   





� 	42 Pa. C.S.A. §6108 et seq. 





� 	Boyle v. Steiman, 631 A.2d 1025 (Pa. Superior Ct. 1993), appeal denied 649 A.2d 666, 538 Pa. 663.





� 	Tr. 26.  





� 	Tr. 69.  





� 	Tr. 41.   





� 	Finding of Fact Nos. 10-20.   


�  	Finding of Fact No. 21.





�  	Tr. 72.  





�  	Finding of Fact Nos. 4, 19 20.   





�  	Tr. 73. 
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