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HISTORY OF THE PROCEEDING
On March 6, 2003, Mark Harner (complainant) filed a formal Complaint (Complaint) against Commonwealth Telephone Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number F-01281143.

The Complaint alleged that respondent billed him for “long distance” calls to a dial-up internet service provider on a second telephone line installed for a computer in his home for use by his children.

On April 3, 2003, respondent filed and served its Answer (Answer).  The Answer admitted that complainant was billed for toll calls from telephone number (717) 647-2856 to telephone number (717) 720-0497.  The Answer went on to aver that these calls are toll calls to dial-up internet service provided by America On Line.  The Answer also averred that complainant would have been advised of the need for a toll block at the time of the second line’s installation if complainant had stated that he did not want the line to be capable of making toll calls.  Finally, the Answer averred that the line had been permanently disconnected, at complainant’s request, on November 19, 2002, and that complainant was given a 20% credit ($147.57) as a courtesy by respondent toward the billed toll charges.

By Interim Order Setting Resolution Conference dated April 8, 2003, Chief Administrative Law Judge (ALJ) Robert A. Christianson directed the parties to attempt to resolve the matter themselves.  To further this directive, Chief ALJ Christianson ordered respondent to contact complainant no later than April 22, 2003, to set a time, date and place for a resolution conference (to occur on or before May 6, 2003).  Respondent was also ordered to file a report with Office of Administrative Law Judge (OALJ) Mediator Bruce Bigelow within ten days following the conference detailing the results of the conference.
By Memorandum dated April 21, 2003, Mediator Bruce Bigelow stated that the report required by Chief ALJ Christianson’s Interim Order Setting Resolution Conference dated April 8, 2003, had been submitted.

Mediation apparently being unsuccessful, by Hearing Notice dated May 1, 2003, an Initial Hearing was scheduled for July 2, 2003, in Harrisburg, and the case was assigned to me.
As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated May 2, 2003.  The Prehearing Order advised the parties with respect to attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order also reminded the parties of the date and time of the scheduled hearing, and advised them of potentially serious consequences if they failed to obtain a continuance and failed to appear for the hearing.

The Initial Hearing convened as scheduled on July 2, 2003.

Respondent appeared by counsel and was prepared to proceed.  Complainant did not appear.  ALJ Schnierle called the complainant at his home telephone number appearing on the formal Complaint form.  Complainant stated that he thought the Initial Hearing was “last month”.  A transcript of the proceeding was produced.

FINDINGS OF FACT
1.
By Hearing Notice dated May 1, 2003, an Initial Hearing on complainant’s Complaint was scheduled for July 2, 2003, at 10:00 a.m., in Harrisburg.

2.
The parties were advised of the possibility of losing the case if they did not come to the hearing by Hearing Notice dated May 1, 2003.

3.
By Prehearing Order dated May 2, 2003, I notified the parties of, among other things, my assignment as presiding officer in the case, the method to request a continuance, and the possibility of losing the case for non-participation in the hearing.

4.
Respondent appeared for the hearing at the scheduled time by legal counsel and was prepared to proceed.

5.
Complainant failed to appear for the scheduled hearing.

6.
When contacted by telephone by the presiding officer, complainant stated that he thought the Initial Hearing was “last month”.

7.
Complainant did not settle nor withdraw the Complaint nor obtain a continuance prior to the scheduled hearing.

DISCUSSION
As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196(1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300(1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602(1990), alloc. den., 602 A.2d 863(1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854(1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100(1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037(1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96(1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382(1984).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637(1982); Kea v. Peoples Natural Gas Co., 60 PA PUC 215(1985); Mill v. Pa. Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100(1982).

By not appearing for the scheduled hearing, complainant obviously failed to bear the burden of proof.  Consequently, the Complaint must be dismissed.

Due to the waste of both Commission’s and respondent’s time, money, and energy occasioned by complainant’s failure to appear at a hearing of which he had notice
, this Complaint will be dismissed with prejudice.  Martin W. Jefferson v. UGI Utilities, Inc., Docket Number Z-00269892, Opinion and Order adopted October 26, 1995, entered December 26, 1995.

CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to, and the subject matter of, the above-captioned Complaint.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Notice properly mailed to a party’s last known address and not returned by the post office is presumed to have been received.

4.
By failing to appear at the scheduled hearing and failing to present any evidence, complainant has failed to satisfy the burden of proof.

5.
Failure by a complainant to appear for a scheduled hearing of which the complainant had notice warrants dismissal of the Complaint with prejudice.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Mark Harner against Commonwealth Telephone Company, Docket Number F-01281143, is dismissed with prejudice.

2.
That the record at Docket Number F-01281143 is marked closed.

Date:
July 11, 2003




___________________________








Wayne L. Weismandel








Administrative Law Judge
�	Due to a family medical situation I was absent from work on July 2, 2003, at the time of the Initial Hearing.  In my place, ALJ Michael C. Schnierle presided.


�	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Auth. v. Allegheny Cty. Bd. of Property Assessment Appeals and Review, 165 Pa.Commw. 671, 645 A.2d 944(1994), alloc. den., 539 Pa. 696, 653 A.2d 1234(1994), Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584(1974), John D. Stewart, Jr. v. Columbia Gas of Pennsylvania, Inc., Docket Number C-00957041, Opinion and Order adopted March 28, 1996, entered May 10, 1996.
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