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HISTORY OF THE PROCEEDING


On August 12, 2002, James D. Kelley (Kelley or Customer) filed this complaint against PECO Energy Company (PECO or Company) alleging that PECO mismanaged his account, resulting in overbilling.  He attaches a copy of a letter from him to PECO and copies of many bills, some with notation handwritten by him, to his complaint.



He wants the issue to be resolved and delinquencies removed from his account. 



On September 5, 2002, PECO filed its answer to the complaint, denying the allegations because after a reasonable investigation, it was without sufficient information to determine the truth of the averments.  PECO averred that an ongoing investigation is being conducted and the results would be provided to the Complainant upon conclusion.



The case was in Mediation Review from about September 17, 2002 until March 20, 2003.



On April 2, 3003, an Initial Hearing Notice was issued scheduling an initial in-person hearing to be held on Monday, June 2, 2003 at 10:00 a. m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.


On April 21, 2003, the ALJ served a Prehearing Order setting forth basic procedures to be followed before and during the case.



By letter dated May 23, 3003, PECO prefiled its Exhibits to be used in this case.



The hearing was convened as scheduled.  Kelley did not appear, and was not available at phone numbers given on his complaint.  PECO was represented by counsel, Priya Sankar, Esq., who at the request of the ALJ called witness Larita Mason who authenticated PECO Exhibit 1, which was admitted to the record.  Tr. 8, 9.



By letter dated June 19, 2003, the ALJ responded to a voice mail message from Kelley about the hearing and his failure to attend.


FINDINGS OF FACT


1.
James D. Kelley (Customer) is a residential electric customer of PECO.  According to Commission files, Kelley's address is 4735 Hazel Avenue, Philadelphia, PA 19143. 


2.
PECO Energy Company is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.



3.
On April 2, 2003, the Office of Administrative Law Judges (OALJ) issued a notice setting an initial in-person hearing to be held on Monday, June 2, 2003 at 10:00 a.m., in the Philadelphia State Office Building.

 

4.
The notice included the following warning:  Attention: You may lose the case if you do not come to this hearing and present facts on the issues raised.


5.
The Customer’s hearing notice was sent by first class mail to the address given on the complaint and listed above.  There is no returned hearing notice mail in the file.  



6.
The Prehearing Order was served April 21, 2003, and included information about the hearing.  In her letter of June 19, 2003, the ALJ explained “The first mailing of this Order was returned as undeliverable because the envelope was misaddressed for 4734 Hazel Avenue.  The Order was sent a second time, this time to 4735 Hazel Avenue, and this mailing was not returned.  Therefore, I presume that Kelley received both the hearing notice and the Order.”


7.
The Prehearing Order contained explicit directions on how to obtain a continuance, and a specific warning that the case could be lost if a party did not appear and had not contained a continuance.  Prehearing Order at ¶2



8.
The ALJ called the customer at the home and work phone numbers shown on the complaint, and left messages about the hearing at each place.  She stated that she would wait a reasonable amount of time for him, but if he did not appear, the hearing would proceed without him, and he could lose the case.



9.
When she returned to her desk after the hearing was adjourned, she had a voice mail message from Kelley.  


10.
The ALJ responded to the voice mail by letter dated June 19, 2003, and explained the process, in particular the need for sworn testimony, and allowed Kelley two weeks to reply in writing if he wanted a further hearing.  If he did not reply, she stated that she would dismiss the complaint.

 

11.
 As of the date this decision was prepared, the ALJ had not received any writing from Kelley, nor is a response shown on the Commission’s computerized docketing system. 

DISCUSSION


Where a Customer alleges or avers service problems, including inaccurate billing and/or payment problems, and then does not appear at a scheduled hearing after being given notice, the Commission's policy is to dismiss the complaint with prejudice.



It appears that the Complainant received both a hearing notice and a Prehearing Order, and thus had notice of the hearing on his complaint, including the time and the location.  In his voice mail message, he stated that he did not know about the hearing, that he had gone over his complaint with the Commission in detail in writing several times, and he saw no real need for him to come to a hearing.  In her letter in response, the ALJ explained the need for sworn testimony to support a complaint, and other elements of the process.  She allowed Kelley two weeks to respond in writing if he wanted a hearing, and he has not responded.


Here, PECO has moved to dismiss this complaint for failure to prosecute.  Tr. 8.  At the ALJ’s request, PECO also presented evidence on Customer's payment and account history, including some explanation of its exhibit.   Tr. 9-12; PECO 1.  It appears that Kelley is keeping his account current.  Tr. 12.  There is no BCS decision here, and PECO did not seek an Order setting out a payment arrangement.  PECO seeks only that the complaint be dismissed.  There is no public interest in holding this hearing, indeed there appears to be no interest on the part of the Complainant in pursuing the matter.

CONCLUSION OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.



2.
The Commission may dismiss a complaint without a hearing if it is not in the public interest to hold a hearing.  66 Pa.C.S. §703 (b)


3.
Kelley received notice of the hearing either by receiving the Prehearing Order, or the hearing notice.

ORDER


THEREFORE,



IT IS ORDERED:



1.
The above-captioned complaint docketed at C-20028308, James D. Kelley v. PECO Energy Company, is hereby dismissed with prejudice and the case shall be marked closed.









______________________________






Allison K. Turner







Administrative Law Judge

Dated:
July 14, 2003
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