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HISTORY OF THE PROCEEDING


On December 12, 2002, Dr. F. S. [Franklin S.] Helsinger (Helsinger, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO or Company).  Helsinger avers that on July 19, 2002, he lost electric power, and that later, a surge occurred and power failed again.  He alleges that the surge damaged two electronic devices, causing a total loss of $233.78.



In a letter attached to his formal complaint, he refers to his informal complaint, and to contact with Mr. Lund of PECO.  He states that the two alternatives offered to him in the informal complaint process are not feasible for him.  He opines that it would not be cost effective for him to take time off work to pursue a court claim of $233.78.  He also states that as far as his home owner’s insurance, he has a deductible of $500.00 and he does not think it would be ethical to make a claim based on PECO’s fault.



On January 16, 2003, the Company filed a timely Answer admitting and denying various allegations of the complaint.



Mediation Review took place between December 27, 2002 and April 21, 2003.  An Interim Order was issued January 27, 2003, and a report was filed pursuant to that Order.



On May 27, 2003, a hearing notice was issued scheduling an initial in-person hearing to be held on this case on September 4, 2003 at 10:00 am in an available hearing room in the Philadelphia State Office Building.  The case has been assigned to ALJ Turner for hearing and initial decision.



On June 4, 2003, the ALJ received a copy of a letter dated May 31, 2003, in which Helsinger states that he did not request a hearing and that he is unable to attend it.  He reiterates that he does not think that it would be cost effective to take off a day of work to pursue such a small claim [Commission hearings in matters of this sort rarely last more than two (2) hours], and that he does not think it would be ethical for him to make an insurance claim since the matter is PECO’s fault.  He adds that leaving his work would create a risk to his mental health patients, some of whom are suicidal and homicidal.  He also describes the telephone mediation conference between himself and counsel for PECO, and subsequent contacts which were completely unsatisfactory to him.


On June 4, 2003, the ALJ served a Prehearing Order ruling that she would consider Helsinger’s complaint withdrawn unless he contacted her within ten (10) days of the Order, and setting forth basic procedures to be followed before and during the hearing if he did notify her that he wished to proceed.

FINDINGS OF FACT 


Since there is no sworn record in these proceedings, the findings of fact here are based on uncontested assertions in the pleadings, and ALJ rulings.



1.
Dr. F. S. Helsinger (Customer) is a residential electric customer of PECO.  According to Commission files, Helsinger's address is 873 Barnswallow Lane, Huntingdon Valley, PA 19006


2.
PECO Energy Company is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.



3.
On December 12, 2002, Helsinger filed this formal complaint against PECO Energy Company (PECO or Company).  Helsinger avers that on July 19, 2002, he lost electric power, and that later, a surge occurred and power failed again.  He alleges that the surge damaged two electronic devices, causing a total loss of $233.78.  Complaint, ¶1


4.
In a letter attached to his formal complaint, Helsinger states that the two alternatives offered to him in the informal complaint process are not feasible for him.  He opines that it would not be cost effective for him to take time off work to pursue a court claim of $233.78.  He also states that as far as his home owner’s insurance, he has a deductible of $500.00 and he does not think it would be ethical to make a claim based on PECO’s fault.



5.
In a further letter dated May 31, 2003, Helsinger states that he did not request a hearing and that he is unable to attend it.  He reiterates that he does not think that it would be cost effective to take off a day of work to pursue such a small claim, and that he does not think it would be ethical for him to make an insurance claim since the matter is PECO’s fault.  He adds that leaving his work would create a risk to his mental health patients, some of whom are suicidal and homicidal.  He also describes the telephone mediation conference between himself and counsel for PECO, and subsequent contacts which were completely unsatisfactory to him.


6.
The complaint was in Mediation Review from December 27, 2002 to April 21, 2003.


7.
In its Answer, PECO admitted that there were interruptions of utility service to Helsinger’s residence, and avers that the first one was caused by a severe storm during which a tree fell onto conductors located within his circuit area, and the second interruption was caused by a lightning strike.   PECO denies that its service has been unreasonable or inadequate, that it does not guarantee continuous or uninterrupted service in its tariff, and avers that it responded appropriately and reasonably by repairing the causes of Helsinger’s service interruptions.  Answer, ¶3


8.
The ALJ served a Prehearing Order dated June 4, 2003, and allowed Helsinger ten (10) days to reply in writing if he wanted a further hearing.  If he did not reply, she stated that she would dismiss the complaint.



9.
 As of the date this decision was prepared, the ALJ had not received any writing from Helsinger, nor is a response shown on the Commission’s computerized docketing system. 

DISCUSSION


Apparently no one has explained to Helsinger that the Commission does not exercise jurisdiction to award damages, because it does not have the power to enforce payment of such awards.  Generally, the Commission does not hear litigation of actions seeking damages for this reason.  The Courts of Common Pleas retain jurisdiction over hearing and awarding damage claims, and small claims are often referred to arbitration, or are brought in Small Claims Courts.



However, the same facts that underlie a claim for damages may also support claims of inadequate service or tariff violations, which are matters squarely within the jurisdiction of the Commission.  66 Pa. C. S. §1501.  Here, [PECO] avers that it has complied with its tariff, and has not acted improperly, but PECO has not filed a Motion to Dismiss.  See, Prehearing Order, Manuel Biason v. Metropolitan Edison Company, Docket No. 00004450, January 21, 2001.


On the other hand, Helsinger is not pursuing an allegation if inadequate service.  If such a complaint could be sustained here, it could lead to a civil penalty, or perhaps a credit for loss of service, but not to an award for compensatory damages.  


If Helsinger will not attend and participate in a hearing on his complaint, as he has announced he will not in his complaint and his correspondence, there is no purpose in holding one.  The ALJ can dismiss his complaint for lack of prosecution, or consider it withdrawn, or he can withdraw his complaint.  In her Prehearing Order, the ALJ ruled “If Helsinger does not contact me within ten (10) days of the date of this Order [June 4, 2003], notifying me of a desire to go forward with the scheduled hearing, his complaint will be dismissed.  He must send a copy of this to counsel for PECO.  Alternatively, he may withdraw his complaint within that period.  Prehearing Order at 3.  The ALJ clearly ordered that if Helsinger did not communicate with her, his complaint would be dismissed.  Id. at ¶1


Here, the Complainant has asserted that he is too busy with important matters in his practice to make it worth his while to pursue his complaint in person.   According to the Public Utility Code, 66 Pa. C. S. §332(a), the moving party, here the complainant, has the burden of proof to sustain the action or the complaint.   A party who will not or does not appear at a hearing to present sworn testimony in support of his or her complaint cannot meet this burden of proof.  In addition, if Helsinger seeks solely monetary damages, the Commission cannot grant him the relief he seeks.  In her Prehearing Order, the ALJ allowed Helsinger ten (10) days respond in writing if he wanted a hearing, and he has not responded.



 The Commission may dismiss a complaint without a hearing if it is not in the public interest to hold a hearing.  66 Pa.C.S. §703(b).   There is no public interest in holding this hearing, indeed there appears to be no interest on the part of the Complainant in pursuing the matter.


CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.



2.
The Commission may dismiss a complaint without a hearing if it is not in the public interest to hold a hearing.  66 Pa.C.S. §703 (b)



3.
Helsinger received notice of the fact that his complaint would be dismissed without a hearing by the Prehearing Order, and has not responded by requesting a hearing.

ORDER


THEREFORE,



IT IS ORDERED:



1.
The above-captioned complaint docketed at C-20029090, Dr. F. S. Helsinger v. PECO Energy Company, is hereby considered withdrawn and dismissed with prejudice and the case shall be marked closed.








__________________________________





Allison K. Turner






Administrative Law Judge

Dated:

July 14, 2003
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