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GRANTING MOTION TO DISMISS

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On May 2, 2003, Leslie Williams (Complainant) filed a Complaint against Verizon Pennsylvania Inc. (Respondent or Verizon) alleging, inter alia, that the phone line in her bedroom is still not working after Verizon performed work under her wire maintenance plan; that Verizon should fix what it broke; that she wants the existing jacks to function and that she wants the Commission to order Verizon to repair the two jacks in the bedrooms.

Verizon duly filed an Answer averring that it is without sufficient information or knowledge to respond as to whether the phone line is still not working and whether it worked prior to the repair and therefore Verizon denies these allegations.  Verizon further denies that it broke Complainant’s facilities and denies that it is required to repair the phone jacks in Complainant’s bedroom.  Concurrently with the Answer, Verizon filed a Motion to Dismiss alleging a lack of Commission jurisdiction to hear and decide cases involving inside wiring.  To date, Complainant has not filed a Reply in opposition to the Motion to Dismiss.

FINDINGS OF FACT



1.
Complainant is Leslie Williams, 6366 W. Montgomery Avenue, Philadelphia, PA 19151.


2.
Respondent is Verizon Pennsylvania Inc.



3.
Complainant is a customer of Verizon Pennsylvania Inc.
DISCUSSION



The Commission's regulations provide, inter alia, at 52 Pa. Code §5.101 as follows:

A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:

   (1)
A motion questioning the jurisdiction of the Commission.

.  .  .

The Regulations also provide, inter alia, at 52 Pa. Code §5.103 as follows:

§5.103.  Motions

.  .  .

  (d)
Rulings on Motions

.  .  .

(3)
If a motion involves a question of jurisdiction . . . , the presiding officer may render a final determination with regard to a motion prior to the termination of hearings by issuing an initial or recommended decision.



In the instant matter, Verizon’s Motion to dismiss avers, inter alia, that the Complaint involves Complainant’s dissatisfaction with wiring work performed by Verizon on the customer’s side of the network interface device (NID); that Complainant is complaining about and requests that the Commission order Verizon to fix two telephone jacks in Complainant’s bedrooms.



Verizon asserts that charges for inside wiring services are not tariffed and are not regulated by the Commission, citing Re:  Detariffing of Inside Wire, 66 Pa. PUC 511 (1986); and Jacobson v. Bell Atlantic – Pennsylvania, Inc., Docket No. F-00594475 (Initial Decision dated June 28, 1999, Final Order entered August 23, 1999).  Accordingly, Verizon contends that the Commission is without jurisdiction to review and address the issues raised by Complainant.



An analysis of applicable law supports Verizon’s position.  Thus, in Re:  Detariffing of Inside Wire, 62 Pa. PUC 511 (1986), with respect to maintenance of inside wiring, jurisdictional local exchange carriers were required to detariff customer wiring service, effective January 1, 1987.  Therefore, “(the) terms and rates for this service (are) not . . . regulated by the Commission.”  62 Pa. PUC at 512.



Thus, in Leslie Jacobson v. Bell Atlantic – Pennsylvania, Inc., Docket No. F-00594475 (Initial Decision dated June 28, 1999, Final Order entered August 23, 1999), it was stated (I.D. p. 4) that
The deregulated inside wiring service and charges of respondent are not offered under tariff, but are private and competitive in nature . . .  Further, as the terms of respondent’s “Maintenance Agreement for Inside Wire” are not regulated by the Commission, whether replacement of substandard inside wiring is included for the $1.25 per month charge is a matter of private contract interpretation.  Robert A. Zaccaria v. The Bell Telephone Company of Pennsylvania, Docket Number C-00924204, Initial Decision of Administrative Law Judge Herbert S. Cohen dated August 4, 1992, Final Order entered September 21, 1992.



As further indicated in the Jacobson case, supra, at page 5, the mere fact that the telephone company (there Bell, here Verizon) is a regulated public utility does not confer subject matter jurisdiction on the Commission; citing DeFrancisco v. Western Pennsylvania Water Co., 499 Pa. 374; 453 A.2d 595 (1982); and does not divest the courts of jurisdiction over private contract matters.



In the instant matter, Verizon’s inside wire maintenance plan and the work performed thereunder are matters of private, unregulated matters.  The Commission lacks subject matter jurisdiction over the Complaint in this case and, as pointed out in Jacobson, supra at page 4, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa State Police, 152 Pa Cmwlth 409, 619 A.2d 390 (1992).  Alloc. Den., 637 A.2d 293 (1993).  The foregoing does not mean that Complainant has no forum in which to pursue any claim which she may assert; but that the Public Utility Commission is not the appropriate forum because it lacks subject matter jurisdiction.



For all of the foregoing reasons, Verizon’s Motion to Dismiss will be granted.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to the above-captioned Complaint.



2.
The Commission lacks subject matter jurisdiction over the instant matter involving a dispute regarding inside wiring maintenance.
3.
With respect to maintenance of inside wiring, all jurisdictional local exchange companies were required to detariff customer wiring services, effective January 1, 1987.

4.
Inside wire maintenance services are not offered under tariff, but are private and competitive in nature and are not regulated by the Commission.

5.
Verizon’s wire maintenance plan is not regulated by the Commission.

6.
The mere fact that Verizon is a public utility does not divest the courts of jurisdiction over private contract disputes.
ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Motion to Dismiss the Complaint filed in the above-captioned case by Verizon Pennsylvania Inc. is hereby granted.



2.
That the Complaint filed by Leslie Williams against Verizon Pennsylvania Inc. in Docket No. C-20030204 is hereby dismissed.



3.
That this matter be marked closed.

Date:
July 14, 2003




_________________________________








Herbert Smolen







Administrative Law Judge
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