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F-01039065

v.
Philadelphia Gas Works
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of Cynthia Robinson (Complainant) taken to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Charles E. Rainey, Jr. issued April 30, 2003.  The Reply Exceptions of the Philadelphia Gas Works (Respondent) were filed on May 30, 2003.  
History of the Proceeding


On July 19, 2002, the Complainant filed a Formal Complaint against the Respondent.  The Complaint is an appeal from a Decision of this Commission’s Bureau of Consumer Services (BCS) which resolved an informal complaint by the Complainant.  The informal complaint was filed in response to a make-up bill from the Respondent that was issued due to several years of estimated meter reads which underestimated the Com​plainant’s gas consumption.  



On June 21, 2002, BCS issued its Decision at BCS Case Number 1039065.  In that Decision, BCS determined that the Complainant’s make-up bill in the amount of $2,360.03, covering usage for the period September 3, 1996 to July 16, 2001, should be reduced by 20% ($472.00) to $1,888.03.  BCS also established a payment schedule requiring Complainant to pay her current monthly budget billing amount plus $80.00 per month to satisfy the make-up billing.  


In her Formal Complaint filed July 19, 2002, the Complainant alleged that the make-up bill was a result of the Respondent’s failure to read her meter despite having installed an automatic meter reading (AMR) device in 1988.  The Complainant argued that the entire make-up amount should be waived due to the Respondent’s failure to consistently read gas meters.  (Complaint 4).  The Respondent timely filed an Answer to the Complaint which asserted that the BCS informal Decision provided an adequate remedy.  


In his Initial Decision, the ALJ determined that the Complainant failed to show that an AMR device was installed on her premises in 1988.  (I.D. at 5).  The ALJ further found that while the Respondent issued a make-up bill for service rendered from 1996 through 2001, the Respondent was limited to a four year period for the make-up bill.  (Id. at 7-8).  The ALJ directed the Respondent to recalculate the make-up bill, based on the four year period, and enter into a new payment arrangement with the Complainant that would span at least a four year payment period.  (I.D. at 8-9).  The ALJ also directed that the BCS payment arrangement was to be in force until a new payment arrangement was reached.  (Id. at 9).  


Based on the foregoing, the Complaint was sustained, in part, and dismissed, in part.  
The Complainant timely filed Exceptions to the Initial Decision on May 20, 2003.  The Respondent timely filed Reply Exceptions.
Discussion


We note that any Exception or argument that we do not specifically address herein has been duly considered and will be denied without further discussion.  University of Pa. v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  


In her Exceptions, the Complainant argues that she should not be responsible for the make-up bill.  According to the Complainant, the make-up charges are the result of the Respondent’s negligence in failing to read her meter.  The Complainant also argues that the Respondent improperly classified her account as a “non-residential” account.  From the record, it appears the Complainant is arguing that the Respondent failed to note her account as a heating account which resulted in the Respondent under-estimating her billings.  The Complainant also notes that the Respondent should not have billed her for a five year period.



In its Reply Exceptions, the Respondent argues that the Initial Decision made no finding with regard to the classification of the Complainant’s account as a heating or non-heating customer.  According to the Respondent, the designation would have “no rate consequences to the Complainant.  The Complainant was charged under PGW Gas Tariff General Service Rate (Rate GS).  There would be no distinction in the Customer Charge or the Commodity Charge as between heating and non-heating customer on this rate.”  (R.Exc. at 2).


The Respondent also asserts that the ALJ properly found that the Complainant is responsible for gas used but previously unbilled.  While the Respondent does not dispute the ALJ’s finding relating to the limitation of a four year recapture period, the Respondent argues that the Complainant should not be excused from payment for gas services.  (Id.).


There is no question that the Respondent 







has violated its Tariff and this Commission’s Regulations at 52 Pa. Code § 56.12 (to the extent consistent with Respondent’s Tariff) relating to the requirement to conduct meter reads on a periodic basis.
  
The Respondent’s Tariff, effective July 3, 2000, provides in pertinent part:  
3.21
METER READING INTERVALS

*   *  *
b.
Meter readings for customers without automatic meter reading devices will be scheduled for three (3) of the four (4) months from December through March and bi-monthly thereafter. 

c.
PGW shall use its best efforts to obtain an actual meter reading for Customers regularly, and at least every six (6) months for Customers without automatic meter reading devices.  PGW shall make reasonable efforts to schedule its meter reading labor force in order to provide meter readings during evening hours and weekends.

d.
For those months in which a meter is not scheduled for a reading or in which a scheduled reading was not obtained, PGW reserves the right to render appro​priately marked ESTIMATED BILLS.

*   *   *

3.22
CUSTOMER READINGS

PGW will provide a telephone number which may be used by Customers, on a 24-hour basis, to report their meter readings.  PGW will also provide, at the Customer’s request, postage paid, pre-addressed postcards on which the Customer may note the reading of his/her meter.  PGW will use the Customer’s reading for billing purposes whenever said readings are appropriate.  PGW may establish due dates by which postcards or telephone calls must be received in order for a bill to be based upon the meter reading of the Customer or occupant.  If the reading of a Customer is not received by that due date, PGW will estimate the quantity of usage.

*   *   *

3.24
ESTIMATED BILLING

Estimated bills are to be paid in accordance with standard payment terms of this Tariff.  They are subject to revision when the meter reading of the Customer’s actual use, later secured, discloses any difference from the estimate.



The Respondent’s failure to conduct actual meter reads in accordance with its Tariff and our Regulations is exacerbated by the confusion surrounding whether or not the Respondent actually installed an AMR device in the Complainant’s home in 1988.  (I.D. at 5).  Further, the Respondent erred in classifying the Complainant’s account as a non-heating account.  While the Respondent correctly argues that the rate for gas service is not impacted, the usage amount estimated for gas consumption was significantly skewed downward as a result.  This substantially impacted the make-up bill, causing the make-up amount to be higher than it would have been had the account been properly designated as a heating account and estimated accordingly.  The error also did not permit the Complainant to receive an accurate estimate of her consumption which may have helped her to conserve or control her usage.  This type of error would have been discovered had the Respondent conducted meter reads as required.



This proceeding presents facts similar to those presented in our decision in Lewis v. Philadelphia Gas Works, F-01008205 (Order entered August 26, 2003).  Lewis also involved a situation where the Respondent estimated bills for a longer period than permitted by its Tariff and our Regulations.  The Complainant here does not challenge the accuracy of the meter reading as did the Complainant in Lewis.  However, the extended time period during which the Respondent estimated bills, and the fact that the Respondent erroneously classified the account as non-heating, place this case in a posture similar to Lewis.


The ALJ correctly decided that the period of time for which the Respondent may issue a make-up bill is limited to four years.  Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 1990 Pa. LEXUS 4 (1990).  Angie’s Bar involved make-up billing for an alleged theft of utility service.  However, on the issue of make-up billing generally, we stated the following:  
Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of underbillings.  . . .  Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding, is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986. 
72 Pa. PUC 217; 1990 Pa. PUC LEXIS 12-13.  (Emphasis added).  (Footnote omitted).


The Respondent did not contest the four year-limitation and the record clearly indicates that the Complainant is not responsible for the underbilling here.  Also, Commission precedent provides for a four year period for make-up bills where the customer has not been involved with theft of service or other culpable acts leading to the underbilling.  Angie’s Bar.  We will, therefore, adopt the ALJ’s Initial Decision in this regard.  


There is no question that gas service was provided for which payment is due and the Respondent is entitled to be paid the lawful amount for that service.  Accordingly, we will affirm the ALJ’s directive that the Respondent calculate a make-up bill for the gas consumption for the Complainant’s account.  Also, the ALJ correctly noted that the Respondent is required to enter into a payment arrangement with the Complainant consistent with Section 4.45 of the Respondent’s Tariff based upon the recalculated make-up bill.





This matter raises a number of questions regarding this Respondent’s over-all practices surrounding customer billing and meter reading that go beyond the scope of this specific proceeding.  These issues include the Respondent’s meter reading frequency, its use of estimated bills, the resulting high make-up bills and this Commission’s use of a twenty percent discount for all high make-up bills where there has been no meter reading for six or more months.  These issues are identical to several of the issues that we discussed in Lewis.  


In Lewis, we referred several issues to the Law Bureau, including the Respondent’s customer billing and meter reading practices.  These issues were referred to 
the Law Bureau for investigation and any further action or remedies deemed appropriate.  We will also refer the issues in this case to the Law Bureau for inclusion in its review of the issues presented in Lewis.
Conclusion


Finding the ALJ’s Initial Decision to be amply supported by substantial evidence we shall adopt it.  We shall deny the Complainant’s Exceptions and direct the Commission’s Law Bureau to initiate an investigation into the general issues described herein and to take whatever further action or remedies are deemed appropriate; THEREFORE,


IT IS ORDERED:  


1.
That the Exceptions of Cynthia Robinson are denied.


2.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr., issued on April 30, 2003, is adopted to the extent that it is consistent with this Opinion and Order.  


3.
That the Complaint filed by Cynthia Robinson at this docket is sustained, in part, and denied, in part.  




4.
That the general issues discussed in this Opinion and Order shall be referred to the Law Bureau for investigation and whatever further action or remedies as may be deemed appropriate.  







BY THE COMMISSION,







James J. McNulty








Secretary

SEAL

ORDER ADOPTED:  March 18, 2004
ORDER ENTERED:  March 24, 2004
	�	A provision of the Natural Gas Choice and Competition Act (66 Pa. C.S. § 2212(d)) and a Memorandum of Understanding between the Commission and Respondent dated July 18, 2000, provides that where Respondent’s Tariff differs from the Commission’s Regulations, Respondent’s Tariff shall apply until such time as the Commission approves a restructuring plan for Respondent.  Commission Regulations require utilities such as Respondent, which bill on a monthly basis, to read customer meters at least every other month, and to allow customers to read their own meters on the months the utility does not read them, and to report those readings to the utility on preaddressed postcards provided by the utility to the customer at the customer’s request.  See, 52 Pa. Code § 56.12(2).  In this action, the Respondent’s Tariff will apply to the extent there are differences between it and this Commission’s Regulations.


� It should be noted that the Complainant has been diligent in the payment of his gas bills.


� We shall direct BCS to contact the Complainant to offer any necessary assistance in preparation for the mediation.
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