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HISTORY OF THE PROCEEDING
On March 13, 2003, Lynda S. Landis (complainant) filed a formal Complaint (Complaint) against Denver and Ephrata Telephone and Telegraph Company d/b/a D&E Telephone (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20039741.

The Complaint alleged that respondent charged toll rates for calls to most locations within Lancaster County, Pennsylvania, and that only an internet service provider affiliated with respondent was available without incurring toll rates.  As relief, complainant requested:
1.  local calling within the County

2.  access to Internet ISP#s without paying long distance fee
On April 17, 2003, respondent filed and served its Answer and New Matter (Answer) and Motion to Dismiss (Motion).  The Answer averred that respondent’s service to customers sharing complainant’s local exchange (Denver, Pennsylvania) accords with the regulations of the Commission as set forth in 52 Pa.Code §§63.71 – 63.77 pertaining to extended area service (EAS).  Further, the Answer averred that the offering of toll-free access to ISP’s is not within respondent’s control nor subject to the Commission’s jurisdiction.  Respondent’s Motion requested that the Complaint be dismissed for failure to specify the exchange(s) for which complainant sought EAS and for lack of Commission subject matter jurisdiction with respect to ISP’s making themselves available to complainant through telephone numbers that are non-toll calls.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to respondent’s Motion was due not later than May 1, 2003.  52 Pa.Code §§1.12(a), 1.56(a)(1) and (b), 5.101(d).

No answer to the Motion was filed by the complainant.

By Initial Prehearing Telephone Conference Notice dated May 2, 2003, an Initial Prehearing Telephone Conference was scheduled for June 13, 2003, and the case was assigned to me.

As is my customary practice, I issued a Telephonic Prehearing Conference Order (Prehearing Order) dated May 5, 2003.  The Prehearing Order advised the parties with respect to attorney representation, continuances, discovery and informal information exchange, and their responsibility to make known a telephone number (if different than that contained in the Prehearing Order) at which they wished to be contacted.  The Prehearing Order also required the parties to serve a Prehearing Conference Memorandum on or before June 6, 2003, and specified the contents thereof.

By letter dated May 23, 2003, I advised complainant regarding her burden of proof, and of specific requirements contained in the Commission’s regulations pertaining to EAS cases, particularly those contained in 52 Pa.Code §63.77.

In accordance with the Prehearing Order, on June 5, 2003, respondent filed and served its Prehearing Memorandum.  Complainant did not serve a Prehearing Memorandum.
The Initial Prehearing Telephone Conference occurred as scheduled on June 13, 2003.  Complainant appeared pro se.  Respondent appeared by counsel and an employee, Janet Puzinski.  A transcript of the proceeding containing thirteen pages was produced.

At the conclusion of the conference, respondent renewed its Motion To Dismiss the Complaint.  I granted this motion and advised the parties that I would issue an Initial Decision memorializing the granting of respondent’s Motion To Dismiss.

FINDINGS OF FACT
1.
Complainant resides at 790 Greenville Road, Denver, PA 17517.

2.
Complainant receives residential telephone service from respondent as part of its Denver local exchange (717-336).

3.
On March 13, 2003, complainant filed a Complaint against respondent.
4.
Complainant’s Complaint appeared to seek EAS to unspecified exchanges within Lancaster County, Pennsylvania.

5.
Complainant’s Complaint sought access to ISP telephone numbers, other than those of an affiliate of respondent, that would not be toll calls.

DISCUSSION
Respondent’s renewed Motion requested that the Complaint be dismissed for failure to specify the exchange(s) for which complainant sought EAS.  In this regard, respondent’s Motion is well founded.  Because EAS is about telephone service between two, or more, local exchanges, it is imperative that a Complaint seeking Commission ordered EAS specify not only the customer’s exchange but also the exchange(s) to which EAS is sought.  Traffic study results, identity of existing interexchange carriers, delineation of areas having a community of interest, and determination of the customers to be polled are all vital elements of an EAS case.  None of this information can be obtained without the specific identification of, at least, two telephone exchanges, however.
The Commission’s regulations recognize that this information must be contained in an EAS complaint.  52 Pa.Code §63.76 provides, in relevant part:
A formal complaint may be filed seeking the implementation of EAS.  A complaint will be evaluated according to the criteria in § 63.77 (relating to evaluation criteria).

In turn, 52 Pa.Code §63.77 lists as the very first criteria, “[t]he amount of toll charge traffic between the two exchanges.”  (emphasis added).
A complaint, such as the one filed in this case, that does not specify the exchange(s) to which EAS service is sought is fatally defective and will be dismissed on a proper motion.  The portion of the Complaint dealing with EAS is dismissed.
Respondent’s renewed Motion also requested dismissal of the Complaint based upon the Commission’s lack of subject matter jurisdiction as to non-toll charge calls to ISP’s.

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348(1945).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621(1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 54 Pa.Commw. 53, 420 A.2d 15(1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa.Commw. 409, 619 A.2d 390(1992), Alloc. Den., 637 A.2d 293(1993).

The mere fact that a party to an action qualifies as a regulated public utility does not confer subject matter jurisdiction on the Commission.  Cf., DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595(1982).
The Commission lacks jurisdiction over Internet providers (Information Service Providers).  Consistently, the Commission has distinguished between telephone services subject to Commission regulation and information services not subject to Commission regulation, even though a telephone is used to acquire the information.  Declaratory Order re LEC Billing of Pay-Per-Call and Similar Information Services, Docket Number M-00940569, Order entered July 1, 1994, John W. Collins and Daniel L. Stump v. The United Telephone Company of Pennsylvania, d/b/a Sprint, Docket Numbers C-00970272 and C-00970273, Order entered July 21, 1997, Michael F. Pullifrone, Sr. And Tammy J. Pullifrone v. The United Telephone Company of Pennsylvania, Docket Number F-00351252, Order entered June 12, 1998, Kouto Anyika v. AT&T Communications of Pennsylvania, Inc., Docket Number C-20015944, Order entered October 31, 2001.  Lacking subject matter jurisdiction over the activities of ISP’s, the Commission cannot require an ISP, whether affiliated with respondent or not, to establish a toll-free telephone number for complainant.  The portion of the Complaint dealing with toll-free access to an ISP is also dismissed.
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Commw. 259, 563 A.2d 548(1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993).  This case does not involve disputed questions of fact.  The questions presented are ones of law only.  A hearing in this case is not necessary in the public interest.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to the above-captioned Complaint.

2.
Failure to specify the exchange(s) to which EAS is sought warrants dismissal of that portion of the Complaint.

3.
The Commission lacks subject matter jurisdiction over the business activities of ISP’s.

4.
Lack of subject matter jurisdiction warrants dismissal of that portion of the Complaint regarding the ability to make toll-free calls to ISP’s.

5.
The mere fact that a party to an action is a regulated public utility does not, in and of itself, confer subject matter jurisdiction on the Commission.

6.
The Commission has discretion to dismiss a complaint without a hearing when a hearing is not necessary in the public interest.
7.
A hearing is only necessary to resolve disputed questions of fact, when the question presented is one of law only the Commission need not hold a hearing.

8.
A hearing in this case is not necessary in the public interest.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the renewed Motion To Dismiss filed in the above-captioned case by Denver and Ephrata Telephone and Telegraph Company d/b/a D&E Telephone is granted.

2.
That the Complaint filed by Lynda S. Landis against Denver and Ephrata Telephone and Telegraph Company d/b/a D&E Telephone, Docket Number C-20039741, is dismissed and the record marked closed.

Date:
July 15, 2003
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Wayne L. Weismandel








Administrative Law Judge
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