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INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 3, 2003, Celeve Izeyant (Complainant) filed a Complaint against PECO Energy Company (Respondent or PECO), alleging, inter alia that Complainant paid a late payment and a deposit of $200.00 when the company shut off service; that Complainant cannot pay $204/month and offered to pay $100/month plus $20/month on arrears.  Complainant also requested that the meter be moved outside.

PECO duly filed an Answer denying that Complainant is unable to pay Complainant’s electric bill and strict proof thereof was demanded at time of hearing.

PECO averred that Complainant’s current outstanding balance was $1,641.90; that Complainant’s average monthly bill was $129.00; that Complainant’s calculated budget payment was $164.00; that Complainant has three rates:  residential electric, off-peak and gas heat; that electric and off-peak meters were restored both times due to medical verification and without benefit of payment; that payments on May 30, 2002, for $300, and May 24, 2002, for $331, were applied to Complainant’s account as payments and were not applied as a security deposit for restoration; that all meters are automatic meter reading units and access is not necessary; that Complainant is billed on actual meter readings; that Complainant must hire a private electrician to relocate the gas meter box to the outside of the property; and that PECO will gladly set a new meter once completed.

PECO also averred that a decision of the Bureau of Consumer Services (BCS) [Case No. 1219618] on or about December 9, 2002, required Complainant to pay a monthly budget of $164.00 plus $40.00/month on the arrears; that Complainant has not complied with the BCS decision.  A copy of the BCS decision was attached to the Answer as Exhibit No. 1.


A telephonic hearing was scheduled for July 15, 2003 and due notices sent to the parties.  Respondent’s counsel appeared by telephone and had one witness.  The Administrative Law Judge placed a telephone call to Complainant at the home telephone number listed in the Complaint (610-713-0264) but it was reported as disconnected.  Counsel for Respondent supplied the Administrative Law Judge with another number (502-363-0553) and when the Administrative Law Judge called that number, it was answered by an answering machine and the Administrative Law Judge left a message.  The Administrative Law Judge also placed a call to the work number listed in the Complaint (610-644-8270) and it was answered by a female voice who advised that it was a restaurant; that Complainant was not there; and that the Administrative Law Judge should call back in an hour.  The foregoing facts were placed upon the record whereupon counsel for Respondent moved for dismissal of the Complaint for Complainant’s failure to appear to prosecute.  In addition, Respondent presented the testimony of one witness.  
FINDINGS OF FACT



1.
Complainant is Celeve Izeyant, formerly of 271 Wembly Road, Upper Darby, PA 19082 and reported by Respondent to be currently residing at 1339 Walter Avenue, Louisville, KY 40215.


2.
Respondent is PECO Energy Company.



3.
A hearing was scheduled to be held on July 15, 2003 pursuant to due notice given to the parties under date of April 25, 2003.


4.
Complainant was unable to be contacted at the numbers listed by Complainant in the Complaint and did not call in advance of the hearing or on the date of the hearing to provide other telephone numbers.



5.
Respondent appeared by telephone by counsel and presented the testimony of one witness.



6.
Complainant was unable to be reached at another telephone number supplied to the Administrative Law Judge by counsel for Respondent.



7.
Respondent’s witness testified that on June 12, 2003, Complainant had requested discontinuance of service effective June 14, 2003; that Complainant had also requested that the final bill be forwarded to Complainant at a new address, i.e., 1339 Walter Avenue, Louisville, KY 40215; and that PECO closed the account effective June 14, 2003 and forwarded a final bill in the amount of $2,003.63 to Complainant at the new address.

8.
Counsel for Respondent moved that the Complaint be dismissed for Complainant’s failure to prosecute.

DISCUSSION



On the date, time and place scheduled for the telephonic hearing, Complainant could not be contacted by telephone and did not contact the Administrative Law Judge to explain the reason therefor.  From the record, it appears that due notice of the telephonic hearing was sent to all parties under the date of April 25, 2003.  Since the Complainant is the party instituting this action, it was Complainant’s duty to appear at the hearing and prosecute the Complaint.  Inasmuch as this case was called for telephonic hearing with proper notice given and the Complainant was unable to be contacted by telephone and failed to appear or otherwise explain the absence, the Administrative Law Judge has no alternative but to grant the relief requested by the Respondent.  Litigation cannot and should not be delayed by a Complainant’s failure to appear and prosecute the Complaint.  Accordingly, Respondent's Motion to dismiss will be granted.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
Complainant failed to appear to prosecute the Complaint and therefore has failed to meet Complainant’s burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Celeve Izeyant against PECO Energy Company in Docket Number Z-01219618 is hereby dismissed with prejudice.


2.
That this matter shall be marked closed.

Date:
July 16, 2003




___________________________________








Herbert Smolen







Administrative Law Judge
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