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HISTORY OF THE PROCEEDING


On February 2, 2002, Mr. Spielvogel (Complainant) filed the above captioned case.  He alleged that Commonwealth Energy Corporation (Company or Commonwealth) was an Electric Generation Supplier (EGS) which provided misleading, fraudulent and incomplete information about its service and the savings it could provide to electric customers.  On March 14, 2002, Commonwealth Energy Corporation d/b/a electricAmerica filed a letter answer to the Complaint.



On June 3, 2002, Commonwealth Energy filed a Motion To Compel Responses.  Mr. Spielvogel replied to the Motion by letter dated June 6, 2002.  On June 3, 2002, Commonwealth Energy also filed its Motion To Compel Retention of Counsel And For Sanctions.  Mr. Spielvogel replied to the Motion by letter dated June 6, 2002.  On June 20, 2002, I issued Prehearing Order No. 2 granted the discovery motion in part and denied it in part.  Order No. 2 also denied the Motion To Compel Retention of Counsel And For Sanctions.


On September 19, 2002, a telephonic hearing was held before me.  Mr. Spielvogel appeared pro se, testified on his own behalf and presented one late-filed exhibit.  Commonwealth appeared and was represented by counsel who presented one witness and one exhibit.  


No briefs were filed.  The hearing transcript contains 104 pages.

FINDINGS OF FACT


1.
Mr. Spielvogel lives at 203 Hughes Road, King of Prussia, Pennsylvania 19406.  Tr. 5.



2.
Mr. Spielvogel appeared as a residential customer of PECO Energy Company.  Tr. 5.



3.
Mr. Spielvogel had been solicited numerous times by electricAmerica to buy electric generation.  Tr. 5.



4.
The solicitations included claims that a customer would save five percent on his or her generation bill which would be a savings of a quarter of a cent per kilowatt hour or two percent of the overall bill.  Tr. 5.



5.
The solicitations did not include the current cost of service from PECO for the same service and did not include any mention of amount of possible penalties for returning to PECO after accepting service from electricAmerica.  Tr. 6-9, 11-12.  EA Exhibit No. 1.


6.
Mr. Spielvogel believed that the failure of electricAmerica to inform the customers about the possible penalties which could be incurred after returning to PECO service was deceptive.  Tr. 10.


7.
Mr. Spielvogel believed that electricAmerica’s advertising was fraudulent and misleading because electricAmerica contracts gave it the ability to control the termination date of the contract. Control of the termination date could dramatically increase the customer’s bill depending on the applicable PECO Tariff.  Tr. 14-15.


8.
Mr. Spielvogel was a PECO electric service customer at the time of the hearing who received service under Tariff RH.  Tr. 15, 27.



9.
Mr. Spielvogel had never been an electricAmerica customer.  Tr. 15-16, 52‑53.


10.
Mr. Spielvogel was a PECO customer who used less than 4000 kilowatt hours per month.  As such he was eligible for PECO’s General Service (GS) Rate as well.  
Tr. 24-25.



11.
PECO’s GS tariff is set forth in PECO’s Tariff Electric PA PUC No. 3, Supplement No. 35, Ninth Revised Page No. 45.  Tr. 25.  Spielvogel Late Filed Exhibit 1.


12.
In order to be a PECO residential customer, the customer must take single‑phase service to his or her residence.  Tr. 25-26.  Spielvogel Late Filed Exhibit 1.


13.
In order to qualify for GS service rates from PECO, the customer may use single-phase or three-phase service.  Spielvogel Late Filed Exhibit 1.


14.
Although Mr. Spielvogel had previously qualified for PECO’s GS rate, he was not receiving GS service at the time of the hearing.  Tr. 26.



15.
At the time of the hearing Mr. Spielvogel also received service under PECO’s Off Peak (OP) Rate.  Tr. 28, 43-44.


16.
At the time of the hearing Mr. Spielvogel believed that PECO was the lowest cost generation supplier available in his service territory.  Tr. 29.


17.
Mr. Spielvogel disputed the electricAmerica representation that it could save customers 5% on generation costs because the price offered by the Company was higher than the price he currently paid to PECO for what he thought were the same services.  In addition, he posited that, if the customer used GS service, there would be no savings if the customer was liable for ratchet or penalty charges from PECO.  Tr. 30-31.



18.
According to Mr. Spielvogel, electricAmerica does not exclude any class of residential customers from its offer to save the customers money.  Tr. 32-33.



19.
Mr. Spiel Vogel’s conclusion (i.e. that the voice log was inadequate to properly inform the prospective electricAmerica customer of the true costs of using the proffered service) was based on the transcript of the small commercial customer voice log which he received after filing this Complaint.  He had personally not experienced the voice log presentation.  
Tr. 15-16, 34-36.


20.
Mr. Spielvogel was not aware of the Commission’s regulations which limit or describe electricAmerica’s obligations in its dealings with its customers.  Tr. 39.



21.
For more than 20 years Mr. Spielvogel has been a volunteer on the board of directors of the Interface [sic] [Interfaith] Coalition on Energy.  In this capacity he provides engineering advice to the religious congregations of the Philadelphia area concerning electric deregulation.  Tr. 48.


22.
Mr. Spielvogel is a consulting engineer who provides engineering services to building owners dealing with their mechanical, electrical, heating, cooling, lighting and plumbing systems.  In the course of his business, he has had experience dealing with electric distribution companies and deregulation.  Tr. 48-49.



23.
Commonwealth Energy Corporation, doing business as electricAmerica, is licensed to offer electric generation service in Pennsylvania.  Tr. 52.


24.
Commonwealth offers the following market terms:  Small commercial customers (up to 4000 kWH per month) are offered a 5% discount on the generation portion of their bills.  Residential customers are offered a fixed or flat rate.  Large commercial customers are offered rates on a negotiated contract basis.  Tr. 53.  EA Exhibit No. 1.


25.
Commonwealth did not advertise a 5% reduction in their customers’ total electric bills.  Tr.  53.


26.
Commonwealth solicited Mr. Spielvogel because his name appeared on a small commercial customer list.  Tr. 54.



27.
If a person expressed a desire to become an electricAmerica customer, the Commonwealth representative cues a third party voice log which follows a specific script.  The representative stays on the line to answer any questions from the new customer.  The potential new customer may also decline service at any time during or after the voice log presentation.  Tr. 55-56, 77-78.  


28.
After a person completes the voice log and decides to become an electricAmerica customer, there is a three day period in which the customer can rescind the contract.  Tr. 56, 86-87.


29.
After a customer completes the voice log and is enrolled for service from electricAmerica, the Company submits an electronic transaction to PECO within 24 hours to make the change.  Tr. 68, 78-79.


30.
The voice log informs the small commercial customer of a potential liability for minimum demand charges from PECO.  Tr. 57.  EA Exhibit No. 1.


31.
electricAmerica understands that the PECO demand charges may be levied on small commercial customers in the summer months.  This information was based on a letter which PECO sends to the new electricAmerica customer.  Tr. 57-59.  Spielvogel Late Filed Exhibit 1, See, PECO GS Tariff.


32.
During the voice log, the new small commercial customer is informed that there can be charges for switching to an EGS and returning to PECO.  Tr. 60.  EA Exhibit No. 1.


33. 
If a potential new customer inquires about the additional PECO charges, the electricAmerica representative can instruct the customer to use a toll free number to call PECO and learn whether the customer could be subject to those charges. Tr. 60.


34.
The voice log can be stopped at any time.  Tr. 60.



35.
The contract language which was the basis for some of the conclusions from Mr. Spielvogel would not apply to a residential customer.  Tr. 61.



36.
electricAmerica does not provide service to PECO residential RH or OP customers.  Tr. 61.



37.
electricAmerica does not charge a penalty to switch away from its service.  Tr. 62.



38.
electricAmerica does not delay the provision of its service to give itself an advantageous position.  Tr. 62-63.


39.
After a customer is enrolled for service from electricAmerica, the Company submits an electronic transaction to PECO and usually receives a PECO response within 24 hours.  Tr. 62, 78-79.



40.
The customer transfer becomes effective during the next billing cycle.  Tr. 63.



41.
The normal turnaround for a customer is 45-60 days.  Tr. 63.



42.
If electricAmerica were to receive a request for service from a PECO RH or OP customer, the Company would inform the PECO customer that it could not serve the customer at a price which was cheaper than PECO’s.  Tr. 61-62.


43.
electricAmerica does not advise its customers about charges for which the customers may be liable after they switch back to PECO because liability depends on customer history, and electricAmerica does not have access to that history.  Tr. 64.


44.
electricAmerica must give thirty days notice to stop serving a customer.  Tr. 64.



45.
electricAmerica’s disclosures must conform to Commission regulations at 52 Pa. Code §54.5.  Tr. 65.


46.
At the time of hearing, electricAmerica served over 34, 000 customers in Pennsylvania of which over 23,000 were residential customers.  Tr. 65, 76.



47.
At the time of hearing, electricAmerica had experienced no customer complaints about issues raised by Mr. Spielvogel from those customers who had switched back to PECO.  Tr. 65.



48.
After electricAmerica has given PECO the name of the PECO customer who wants to switch to electricAmerica generation service, PECO sends a letter to the customer advising the customer of the potential liability for minimum demand charges.  Tr. 70.


49.
The voice log script in EA Exhibit No. 1 is used for small commercial customers.  Tr. 72-73.



50.
There is a different voice log script for residential customers.  It does not refer to any penalties which apply to customers who switch back to PECO after receiving service from electricAmerica.  Tr. 73.



51.
Residential customers who wish to be served by electricAmerica are not required to sign a contract.  Tr. 78-79.


52.
Small commercial customers which desire to be served by electricAmerica are not required to sign a contract.  Tr. 79-80.



53.
Only the large commercial customers are required to sign a written agreement with electricAmerica.  The agreement is titled, “Electric Service Agreement.”  Tr. 79-80.  EA Exhibit No. 1.


54.
After small commercial customers are enrolled for service from electricAmerica, they receive two documents.  One is titled, “Terms of Service – Small Commercial,” and the other, “Your Rights As A Consumer – Small Commercial.”  
Tr. 80- 82.  EA Exhibit No. 1.


55.
Residential customers who enroll for service from electricAmerica receive a similar, but different package of material from those contained in EA Exhibit No. 1.  Tr. 84.



56.
electricAmerica continues to solicit PECO’s small commercial customers for business.  Tr. 85-86.



57.
electricAmerica residential customers are committed only to a month‑to‑month service from the Company.  Tr. 87.


58.
electricAmerica residential customers are served under a fixed rate for given time periods.  The rate is lower in winter and higher in summer.  Tr. 88.



59.
In the “Terms Of Service” documents sent to the electricAmerica residential and small commercial customers there is no mention of penalties, ratchets, or monthly pricing options which PECO applies to returning customers.  Tr. 89.  EA Exhibit No. 1.


60.
In the “Your Rights As A Consumer” documents which are sent to the electricAmerica residential and small commercial customers, the customers are informed that they may switch suppliers at any time and that, if they return to PECO, they may be prohibited from switching for a one year period.  Tr. 89-90.  EA Exhibit No. 1.


61.
electricAmerica does not include any notice of PECO’s residential standard pricing option (which requires 12 months of service) in electricAmerica’s residential voice log because the Company does not believe it is obligated to do so.  Tr. 90.



62.
The PECO Rate GS Tariff provides for a one-time waiver of the demand charges in situations where a PECO GS customer elects to use a competitive EGS for the first time.  Spielvogel Late Filed Exhibit 1, See, Rate GS Tariff.


63.
The PECO Rate R Tariff (Residence) provides for a Standard Pricing Option and a Monthly Pricing Option.  A PECO residential customer who returns to PECO after using a competitive EGS can only receive service under the Standard Pricing Option if the customer agrees to remain a PECO customer for a minimum twelve-month period.  The same customer is not restricted to a twelve-month period for service under the Monthly Pricing Option.  Spielvogel Late Filed Exhibit 1, See, Rate R Tariff.



64.
Nothing in the PECO Rate R Tariff makes a residential customer subject to a demand charge.  Tr. 63-64, 76-77, 90-91.  Spielvogel Late Filed Exhibit 1, See, Rate R Tariff.



65.
The Complaint and its attachments and the Company’s response (letter dated March 12, 2002, in lieu of an answer) and its attachments were incorporated into the record.  

Tr. 41-42.

DISCUSSION


Having reviewed the pleadings, transcript, exhibits and Commission regulations, I find in favor of Commonwealth Energy Corporation, doing business as electricAmerica .  The Public Utility Code permits an individual to file a complaint which accuses a utility of violating the Public Utility Code (66 Pa. C.S. §§101 et seq.), the Commission’s regulations (52 Pa. Code §§1.1 et seq.) or a Commission Order.  Public Utility Code, 66 Pa. C.S. §701.  The statute also requires the Complainant, Mr. Spielvogel, to demonstrate that his allegations are true.  66 Pa. C.S. §332(a).  I find that Mr. Spielvogel failed to carry his burden of proving there was a violation.


Before explaining my rationale which led to my conclusion, an explanation is required to explain why the evidence does not quite match up with the main issue in this case.  The main issue in this case should have been centered on how electricAmerica solicits PECO residential customers.  Instead, the parties directed their evidence toward the issue of how electricAmerica solicits PECO small commercial customers, with only secondary attention to the residential customers.  I hold Mr. Spielvogel primarily responsible for this confusion.


As noted in the Findings of Fact above, Mr. Spielvogel by profession is a consulting engineer who provides engineering services to building owners dealing with their mechanical, electrical, heating, cooling, lighting and plumbing systems.  In the course of his business, he has had experience dealing with electric distribution companies and deregulation and was articulate on the subjects.  Finding No. 22.  The pleadings demonstrate that his contact with electricAmerica was limited to his business interests.  Mr. Spielvogel’s Complaint contains two direct references to residential customer issues and devotes the majority of his allegations to the GS or small commercial customers.  Indeed, one of the exhibits to the Complaint contains only elecricAmerica’s initial offer to GS customers.  Finding No. 65.  During the pleading stage of this case, electricAmerica sought to compel Mr. Spielvogel to appoint counsel because the Complaint appeared to be on behalf of his business.  Mr. Spielvogel responded that the Complaint was only presented on his behalf as an individual.  Accordingly, I denied the motion.  Prehearing Order No. 2.  Thus, Mr. Spielvogel appeared only as a PECO residential customer who had never been an electricAmerica customer.  Finding Nos. 2 and 9.  



The situation was not enhanced by the fact that Mr. Spielvogel had been a GS customer at one time.  Finding No. 14.  His prior status as a GS customer explains why electricAmerica solicited him as a potential small commercial customer.  Finding Nos. 3, 4, 5 and 26.  I also note that electricAmerica’s interest in him would only have been as a GS customer or in a business setting because the Company knew that its residential rates were higher than PECO’s.  Finding Nos. 36 and 42.  As a result, both parties came to the hearing prepared to focus on their primary interest which was small commercial customers.  Unfortunately, electricAmerica’s solicitation of GS customers was not particularly relevant to one individual’s concerns as a residential customer.


Having concluded an introduction about what was not the subject of this case, I now turn to the issue of whether electricAmerica’s advertising and solicitation of residential customers violated any statute, Commission regulation or order.  As noted above, I concluded there was nothing improper about the Company’s activities.  Mr. Spielvogel testified that the 5% discount on generation offered by electricAmerica did not result in a total price which was lower than PECO’s residential rates.  Finding No. 17.  The first thing wrong with Mr. Spielvogel’s premise was that the 5% discount was offered only to GS customers.  Finding Nos. 24 and 26.  Residential customers are offered two distinct, flat rates, a summer rate and a winter rate.  Finding No. 58.  


Mr. Spielvogel believed that electricAmerica’s advertising was fraudulent and misleading because electricAmerica contracts gave it the ability to control the termination date of the contract. Control of the termination date could dramatically increase the customer’s bill depending on the applicable PECO Tariff.  Finding No. 7.  Unfortunately, the contract which Mr. Spielvogel reviewed to come to this conclusion specifies that it is applicable to commercial and industrial customers, not residential customers.  Finding No. 35.  Residential customers are not required to sign a contract, and their obligations continue from month-to-month.  Finding Nos. 51, 53 and 57.



Mr. Spielvogel believed that the solicitations did not include the current cost of service from PECO for the same service and did not include any mention of amount of possible penalties for returning to PECO after accepting service from electricAmerica.  Mr. Spielvogel also urged this Commission to find that the failure of electricAmerica to inform the customers about the possible penalties which could be incurred after returning to PECO service was deceptive.  Finding Nos. 5 and 6.  


I disagree.  electricAmerica offered some explanations which I find are reasonable.  electricAmerican admitted that in the “Terms Of Service” documents which are sent to the residential and small commercial customers there is no mention of penalties, ratchets, or monthly pricing options which PECO applies to returning customers.  Finding No. 59.  However, the Company explained that electricAmerica does not advise its customers about charges for which the customers may be liable after they switch back to PECO because liability depends on customer history, and electricAmerica does not have access to that history.  Finding No. 43.  Mr. Spielvogel presented no evidence to contradict the Company’s comments or to suggest that the Company has the duty to know about the customers’ prior histories.  Consequently, I find in favor of electricAmerica.



In the “Your Rights As A Consumer” documents which are sent to the electricAmerica residential and small commercial customers, the customers are informed that they may switch suppliers at any time and that, if they return to PECO, they may be prohibited from switching for a one year period.  Finding No. 60.  In addition, electricAmerica does not include any notice of PECO’s residential standard pricing option which requires 12 months of service in electricAmerica’s residential voice log because the Company does not believe it is obligated to do so.  Finding No. 61.  As noted above, Mr. Spielvogel believed the failure to tell the prospective customers about possible penalties was deceptive.  He cited no statute, regulation or order as the basis for his belief.  Nonetheless, he does raise the issue of what the Company’s duties are.  Insofar as this judge is concerned, the only reference I could find was to the Commission regulations at 52 Pa. Code §54.5.  The regulation provides the following guidance on the subject of penalties:
(c)
The contract’s terms of service shall be disclosed, including the following terms and conditions, if applicable:

* * *


(10)
An explanation of penalties, fees or exceptions, printed in type size larger than the type size appearing in the terms of service.

52 Pa. Code §54.5(c)(10).  The immediate question is whose penalties should electricAmerica be required to explain?  Mr. Spielvogel wants the Company to explain PECO’s.  I read that language to require an EGS to explain its own penalties because the explanation is required to be part of the contract the EGS has with the customer.  In the “Terms Of Service” document for small commercial customers there is a clearly marked section entitled, “Penalties, Fees and Exceptions.”  It sets forth the penalties an electricAmerica customer will incur as a late payment fee or a returned check fee.  It says nothing about PECO.  While there is no corresponding document for the residential customers in the record, I note that the electricAmerica witness testified that the residential customers receive a similar package.  Finding No. 55.  Mr. Spielvogel is correct that the PECO Rate R Tariff restricts customers who return to PECO service and who are served under the Standard Pricing Option to a minimum 12-month commitment.  Finding No. 63.  However, he failed to notice that the “Your Rights As A Consumer” document for small commercial customers specifies that residential customers may be obligated to a twelve-month commitment if they return to PECO’s service.  Finding No. 60.  I find that the notice to the residential customers
 should alert them to investigate the meaning of that sentence with PECO.  Even without the language in “Your Rights As A Consumer,” I find that electricAmerica fulfilled its obligation under the regulations to the residential customers.  Finally, I note that, other than the twelve-month commitment, the PECO Rate R tariff (Spielvogel Late Filed Exhibit 1) provides for no penalty for customers who return to PECO service.  Accordingly, I find no merit to Mr. Spielvogel’s Complaint and will dismiss the same below.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject of and parties to this proceeding.  66 Pa. C.S. §701.


2.
Mr. Spielvogel, the Complainant, had the burden of proof in this proceeding and failed to carry it.  66 Pa. C.S. §332(a).



3.
Section 54.4 (c)(10) of the Commission’s regulations provides the following guidance on the subject of Electric Generation Supplier penalties:

(c)
The contract’s terms of service shall be disclosed, including the following terms and conditions, if applicable:

* * *


(10)
An explanation of penalties, fees or exceptions, printed in type size larger than the type size appearing in the terms of service.



4.
The regulation requires an EGS to explain its own penalties because the explanation is required to be part of the contract the EGS has with the customer.  Id.


5.
electricAmerica complies with the Commission regulation at 52 Pa. Code §54.5(c)(10).



6.
electricAmerica has not violated the Public Utility Code, a Commission regulation or a Commission order.

ORDER


NOW THEREFORE,


IT IS ORDERED:



That the Complaint of Lawrence G. Spielvogel v. Commonwealth Energy Corporation d/b/a electricAmerica, at Docket No. C-20026927, is hereby dismissed with prejudice, and the record closed.

DATED:
July 16, 2003


















Louis G. Cocheres









Administrative Law Judge
	�	 Given that the notice to residential customers appears in the document designated for small commercial customers, I note that the Company provided no explanation for the apparent inconsistency.  In the absence of an explanation, I have assumed that the same document is sent to both the small commercial and residential customers.
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