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This matter involves a tariff filing by PECO Energy Company (“PECO”) to offer customers receiving “provider of last resort” (“PLR”) service from PECO the option of purchasing wind power at rates set forth in the tariff.  Green Mountain Energy Company (“Green Mountain”) has filed a Complaint against the tariff.  The Office of Special Assistants (“OSA”) recommends that the Commission approve the tariff filing.  For reasons set forth below, I respectfully dissent.
First, I disagree with the conclusion that the focus of this proceeding should be narrow (Proposed Order, p. 6).  The PECO merger settlement
 provided that:


CEI [Community Energy Inc.] will work in conjunction


with PECO Energy and/or Exelon Energy (or its


successor EGS) to develop the business relationship


necessary for PECO and/or Exelon to successfully


offer wind blocks to their customers.

Merger Settlement, paragraph 38(b).  As I stated in my earlier Dissenting Opinion (dated January 24, 2002) in this proceeding, it is plausible to argue, based on the above language, that the Commission has already authorized PECO to sell wind power.  However, if an objection had been raised at the time the Commission considered the merger settlement, it is likely that this argument would have been dismissed as premature since it was unclear at that time whether the wind power would be offered by PECO or by Exelon Energy, PECO’s affiliated EGS.  In addition, this language was contained in a merger settlement, not in a proceeding that was focused primarily upon electricity competition.  Accordingly, I believe that the decision that PECO would sell the wind power is subject to the Commission’s review in this proceeding, and we must consider the policy implications of that decision.

Second, PECO’s tariff filing should not be approved because doing so runs counter to the purpose of the Electricity Generation Customer Choice and Competition Act (“Act”), 66 Pa. C.S. §2801, et. seq.   As the Commonwealth Court has recognized, the fundamental policy underlying the Act is that competition should displace regulation.
  Green Mountain argues that competition is anemic currently, and no party seriously disputes that claim.  As the attached chart shows, the percentage of load that customers are purchasing from alternative suppliers in Pennsylvania remains around 10%, down from a high of 33% in April 2000.

The Proposed Order states that the Act does not prohibit PECO from offering wind power as part of its PLR service.  I agree, but the real issue is not whether the Act explicitly prohibits this, but whether approving it furthers the goals we are responsible for pursuing under the Act.  It is clear to me that allowing an electric utility to sell wind power at a time when the overwhelming number of customers  remain on PLR service does not further the purpose of the Act.


I note that the Chief Administrative Law Judge, in his thought-provoking Initial Decision, reasoned that we are in a “transition period” to true competition (I.D. pgs. 14-15).  I agree that we are in a transition, but in my view, this does not argue in favor of PECO’s filing.  During the transition period, alternative suppliers such as Green Mountain face the daunting task of competing with the capped generation rates of the electric utilities.  Prices in the wholesale electricity market, upon which alternative suppliers rely, are not capped.  With so much working against alternative suppliers, we should not be exercising our discretion to add another difficult hurdle for them to clear in their efforts to attract customers.  This conclusion is buttressed by the shopping statistics cited above.  If the Commission does not establish effective competition during the transition period, it will be forced to rely more on regulatory tools rather than competitive market forces when it establishes policies for PLR service following the transition period.  This is contrary to the purpose of the Act.  


Finally, I note that the Center for Advancement of Energy Markets (“CAEM”) refers to the offering by electric utilities of options such as green power as “virtual customer choice.”
  This may represent a step forward in states that have not embraced retail competition, but in Pennsylvania we should be working to establish real—not virtual—customer choice.
  Accordingly, I respectfully dissent.
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�  The Office of Consumer Advocate argues that the Commission has allowed electric utilities to offer other innovations, such as “demand response” options.  (OCA Reply Excep. p. 5).  However, the primary purpose of demand response programs is to make wholesale and retail competition more effective, not to provide a direct benefit to customers. 
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