BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Munford Nelson




:







:


v.





:

C-20027519







:

PG Energy, a Division of 



:

Southern Union Company



:
INITIAL DECISION

ON REMAND
Before

Amanda N. Rumsey
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HISTORY OF THE PROCEEDINGS

On April 22, 2002 a formal complaint was filed by Munford Nelson (Complainant).  The Complainant alleged that the gas bills he received from PG Energy, a division of Southern Union Company (Respondent), at the property located at 73 Short Street, Edwardsville, Pennsylvania were excessively high.
An answer was filed on May 14, 2002.  Respondent averred that the meter accurately measured the gas entering home at 73 Short Street, Edwardsville.
An Initial Hearing was held on October 1, 2002.  Both parties participated.  No briefs were filed.  
Administrative Law Judge Lovenwirth issued an Initial Decision on December 30, 2002, dismissing the Complaint.  The Commission entered a Final Order on April 10, 2003, vacating the Initial Decision and remanding this case for issuance of an Initial Decision on Remand addressing the case of Milkie v. Pa. PUC, 768 A.2d 1217.  Since issuing his Initial Decision, ALJ Lovenwirth has retired from the Commission.  This case was reassigned to me.  I have reviewed the record and issue the following Initial Decision on Remand.

FINDINGS OF FACT

1.
Complainant is Munford Nelson, an individual who resides at 290 Wilkes Barre Boulevard, Wilkes Barre, Pennsylvania 18702.

2.
Respondent is PG Energy, a Division of Southern Union Company, which is a public utility, having received from this Commission a certificate of public convenience enabling it to provide public utility service to the public for compensation within the boundaries set forth in its said certificate, including the premises set forth in the next succeeding finding of fact.

3.
On November 23, 2001, Complainant signed a rental lease on a property located at 73 Short Street, Edwardsville, Pennsylvania.  Complainant did not reside at this address at any time relevant to this proceeding.

4.
The Edwardsville property is a two-story home consisting of six rooms and a finished basement.  The home uses natural gas for heat and has the following gas appliances: a hot water heater, clothes dryer, stove and a grill. 
5.
A meter test was made at the subject property in January 2002, after a complaint was received from Complainant.  The results of this test proved that the meter was accurate.

6.
A new meter was installed by Respondent at the Edwardsville property in May, 2002.  The old meter was tested and found to be accurate within tolerances established by the Commission

7.
All bills rendered to Complainant for gas consumption at the Edwardsville property were accurate.

DISCUSSION

Resolution of this case is guided by the precedent set by this Commission in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).   In that case, the Commission stated that when a complainant has presented evidence (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization has been low, and (3) that the complainant’s billing history has shown no abnormalities (except for the disputed bills), the complainant has established a prima facie case.  The burden then shifts to the utility to prove that the disputed bills are accurate as issued.  The results of a meter test alone are insufficient to defeat the prima facie case established by complainant. 

Further guidance is provided by the decision of the Commonwealth Court of Pennsylvania in Milkie v. Pa. PUC, 768 A.2d 11217 (Pa. Cmwlth. 2001).  There, the Court opined that the rule set forth in Waldron regarding the duty of the ratepayer to establish a prima facie case of overbilling is too restrictive.  The Court held that “. . . the controlling principal is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded actual usage.”  

Here, the Complainant was unable to make out a prima facie case because he was unable to show by either direct or circumstantial evidence that his metered usage exceeded the actual usage at the Edwardsville property.  Complainant did not provide copies of any bills other than the ones in dispute.  Complainant is disputing the bills issued the first five months that he was a tenant at the Edwardsville property and therefore there are no prior bills, for the same time period, with which to compare the disputed bills.  As such, the abnormality of the disputed bills can not be ascertained.  Additionally, Complainant has not resided in the Edwardsville property at any time relevant to this proceeding and briefly visited the home only three times every forty-five to sixty days during the disputed billing period.  However, Complainant’s fiancée and landlord both had access to the property during this time and could have used the gas appliances and/or turned up the heat while visting the home.  Complainant did not present any evidence, other than his testimony regarding his absence from the property, which would demonstrate that the metered usage was higher than the actual usage such as calling his fiancée as a witness to testify regarding her use (or lack thereof) of the property during the disputed period, evidence of the quality of insulation or weatherization of the home, or the accuracy of the thermostat inside the home.  
The Complainant was unable to establish by either direct or circumstantial evidence, that his metered gas usage was higher than the actual usage at the Edwardsville property as required by Waldron and Milkie.  See Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) and Milkie v. Pa. PUC, 768 A.2d 11217 (Pa. Cmwlth. 2001).  He has failed to establish a prima facie case and his Complaint must be dismissed.
CONCLUSION OF LAW

This Commission has jurisdiction over the subject matter of this proceeding and over the parties thereto.

ORDER



THEREFORE,



IT IS ORDERED:

That the Complaint filed by Munford Nelson against PG Energy, a Division of Southern Union Company at Docket No. C-20027519, be and is hereby dismissed.
Dated:
July 24, 2003




_________________________








Amanda N. Rumsey







Special Agent
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