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HISTORY OF THE PROCEEDING


On January 30, 2002, Mark Muhlenberg (Muhlenberg, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO, Company or Utility).  He averred that his monthly bills went up after a meter change, and he wants a billing adjustment in his favor of $230.00.  He attached a chart to his complaint comparing his billings for parts of 2000, 2001, and one month of 2002.



PECO filed a timely answer specifically denying that it had improperly billed Customer.  PECO averred that it had rebilled complainant to correct for improper meter readings. 



On May 3, 2002, a telephone hearing notice was issued scheduling an initial telephone hearing on this case for Wednesday, July 3, 2002 at 10:00 a. m.  The case was assigned to ALJ Turner (ALJ) for hearing and initial decision.



By cover letter dated June 25, 2002, PECO served the exhibits it intended to use at the telephonic hearing on ALJ Turner, and on Muhlenberg.



The hearing was convened as scheduled.  Muhlenberg appeared and represented himself.  He testified and submitted the chart attached to his complaint as an exhibit.  It was admitted as Muhlenberg 1.  Henri P. Marcial, Esq., appeared and represented PECO.  He called two witnesses, Renee Tarpley and Lori Messere.  PECO sponsored 3 exhibits which were admitted into the record as:  PECO 1 (billing statement with cover letter); PECO 2 (Field report); and, PECO 3 (customer meter readings).  A transcript of 82 pages was created.


Two Posthearing Orders were served.  One was served September 6, 2002 providing a date for closure of the record.  The second was served March 30, 2003, providing a new record closure date because the ALJ had been ill, and had undergone spine surgery. 

FINDINGS OF FACT


1.
At the time of the hearing, Mark Muhlenberg (Customer) was a residential electric heat customer of PECO at the service address of 150 Woodmont Drive, Pottstown, PA 19465.  PECO 1; Tr. 16-17.  


2.
Muhlenberg moved into this house in September 2000.  He has a family of five.  Tr. 18, 22.  He had received regular monthly billings in reasonable amounts from September 29, 2000 to June 28, 2001.  PECO 1 at 1.  In July 2001, PECO changed his meter, and then he did not get any bills for a while.  Finally he got a bill for $116.00 in September 2001, and in October 2001, he got a bill for $487.00.  Around November 13, 2001, when he called PECO he was told that no payment was required at that time, that the bills seemed a little high based on the average of the preceding months, and that an investigation would be commenced.  Eventually, someone showed up to check the meter, and Muhlenberg spent about an hour or two with the individual, who said that everything was normal, that the bill he received matched up with the meter readings, and asked if he would like to file a further complaint.  Muhlenberg said yes.  Tr. 18-19.


3.
PECO is a Pennsylvania corporation providing natural gas and electric service for compensation in Pennsylvania.



4.
On July 19, 2001, PECO changed out Muhlenberg’s meter #9-8267277, removed index 75583, and replaced it with AMR meter #9G-3213178, set at 0000.  PECO 1 at 1


5.
On July 30, PECO got a questionable reading on the new meter set, 00900 Q*, and held the bill.  PECO also held the meter reading-based bills for August 29, 2001 (02138 A) and September 28, 2001 (03155 A).  Id.


6.
On September 28, 2001, an estimated bill was sent in the amount of $116.43, based on a meter index of 76118E.  On October 4, 2001, an actual bill in the amount of $116.43 (03292 A) was held.  PECO 1 at 1-2


7.
Billing from June 28 to September 28, 2001 was cancelled and rebilled in the amount of $487.99 based on actual readings.  The amount asked for on the bill was $371.56, due to the payment of the bill amount of $116.43 which was subtracted from the actual billed amount.  The billing period was 92 days.  The Daily Average Usage was 37.  PECO 1 at 2; PECO 3 at 1; Tr. 33-38. 


8.
The DAU for the billing period ending June 28, 2002 was 36.  The DAU for the billing period ending June 28, 2001 was 12.9.  Both were 29-day periods.  PECO 3 at 1; Tr. 45.



9.
Muhlenberg made a payment of $116.43 on October 26, 2001.  Id.


10.
PECO generated a bill in the amount of $192.34 based on a 62-day billing period from September 28 to November 29, 2001.  Actual meter readings were used.  Id.


11.
After this PECO reverted to regular monthly billings based on actual meter readings.


12.
On January 26, 2002, Lori Messere, a PECO high-bill field consultant, went to Muhlenberg’s residence, went over his appliance load, performed a passing load check, and verified that his meter was accurate.  She reviewed Muhlenberg’s appliance load with him and justified the billing.  Tr. 50-51.  Messere generated a report of this field visit.  PECO 2


13.
Messere noted two low readings, for 6/28/01 and 9/28/01, which were later adjusted upward, and applied PECO’s summer rate to this usage, and calculated a credit of $56.14 to be applied to Muhlenberg’s account.  Tr. 55; PECO 1.  Messere’s resolution of the dispute on behalf of PECO was to adjust two incorrect readings adjusted in a long-period bill.  Tr. 56


14.
Muhlenberg was dissatisfied with the amount of the adjustment, and has requested a $230.00 adjustment in his complaint.
DISCUSSION


This complaint is based on allegations of inadequate billing service.  These allegations fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).



This case can also be viewed as an overbilling complaint.  In this type of case, the Commission, in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), established certain criteria to be considered.  It also specifically discussed the evidentiary and procedural issues of making a prima-facie case and a rebuttal case, and the shifting burden of moving forward with the evidence and the burden of persuasion.  Further, in Replogle v. Pennsylvania Electric Company, 54, Pa. PUC 528 (1980), the Commission, citing Waldron, further clarified these issues:
The standard to be applied in cases such as that presented here has been enunciated by us in Waldron v. Philadelphia Electric Co. (1980), 54 Pa. PUC 98, and elaborated upon in Branham v. Philadelphia Electric Co. (1980), 54 Pa. PUC 120; Albert v. Pennsylvania Power & Light Co., F-04226108, April 3, 1980; O’Brien v. Pennsylvania Power & Light Co., F-05725746, June 19, 1980; Hooper v. Duquesne Light Co., F-08621970, June 19, 1980; and Windsheimer v. Western Pennsylvania Water Co., C-79081408, August 19, 1980.  We have ruled that when a complainant has presented testimony that the number of occupants in the household has not changed, that the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities, he has established a prima facie case, which, unrebutted by a utility, would entitle complainant to prevail.  We also stated that although the results of a meter test are an important factor to consider in these cases, the meter test results, standing alone, may be insufficient rebuttal testimony.  [See] Waldron.  However, if the respondent utility has placed into the record testimony in addition to the meter test results to rebut this prima facie case, complainant must meet the now shifted burden of going forward by a preponderance of the evidence and need not prove beyond a reasonable doubt that the meter in question was defective.  See Hooper.  (Emphasis supplied)

C-20028228, Mark and Janet Cronenberger v PPL Electric Utilities Corporation, Initial Decision on Remand at 6-7 (May 14, 2002).



With respect to the Waldron criteria, the Commonwealth Court of Pennsylvania in Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Cmwlth. 2001), recently ruled that:
“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”

Id.


As the complainant, Muhlenberg has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).



Here, the Complainant did not focus on usage patterns reflected on the meter.  He attributes the increase in his bills to the fact that PECO changed his meter.  Nonetheless I will briefly review the evidence under the high bill criteria from Waldron.  Muhlenberg testified that the only difference in his usage from his previous usage (fall winter and spring) to the summer would be air conditioning, and he opined that the family did not use it that much, and that it should not have made such a large increase as he was protesting.  Tr. 19-20.  Muhlenberg has a family of five: he, his wife and three children aged 15, 10 and 8.  Muhlenberg had not been at this service address long enough to have a summer’s usage to compare to the contested period, however, the record discloses that Complainant’s billing history shows no previous abnormalities.  Lack of a comparison period is a major problem in attempting to apply the Waldron criteria.  There is no testimony about a change in the number of occupants.  The Complainant’s potential for energy utilization was not low.  PECO 2. 



Muhlenberg presented no direct evidence to demonstrate that the metered usage exceeded the actual usage.  He presented an analysis of his bills in an attempt to demonstrate that PECO’s billing must be wrong.  PECO provided a meter reading to show that his meter was correct, and a review and analysis of his potential for usage.  PECO 2.  The witness who presented this evidence, a high-bill field consultant for PECO, did adjust Muhlenberg’s bill downward after acknowledging two erroneous meter readings.  Tr. 55-56



Neither Muhlenberg’s Exhibit 1 (Muhlenberg 1) or PECO’s Exhibits 1 and 3 shed much light on usage during the disputed period.  First, Muhlenberg apparently includes bills on their payment due date, rather than on the usage period they cover.  Thus, he considers his PECO bill for $53.28 as his July 2001 bill, which is when it was due.  However, the billing was for usage in June 2001, and therefore must be compared to other bills for June usage.  It should not be considered as a bill for usage after the meter was changed on July 19, 2001.



The disputed bill was for usage from and after June 28, 2001 through September 28, 2001.  This included actual meter readings on the old meter for usage from June 29 to July 19, 2001, or from 75331 to 75583 for usage of 252, and the AMR reading of 0000 on July 19, 2001 to 03155 on September 28, 2001.  By adding 252 and 3155, PECO produces the usage figure of 3407 for September 28, 2001.  However, PECO can not show any reliable monthly actual usage figure between June 28 and September 28, 2001.  One actual reading PECO gives us, for July 2001, it disregards as questionable.  It held the bill for August, and at first held the bill for September, with an actual reading of 03155, and issued an estimated bill for September in the amount of $116.43, based on the old meter reading sequence.  It then took an actual reading on October 4, 2001, which was for the billed amount of $116.43, but it held this bill.  It cancelled all bills from June 28 to September 28, 2001, and issued a bill based on the actual reading figure of 03155, using a total usage figure of 3407 for a billed amount of $487.99.  Therefore, there is no way to compare Muhlenberg’s usage for the individual months of July, August and September 2001 to those same individual months in any other year. 


The average monthly bill for those three months works out to be $162.66.  The actual bill for June 28, 2002 was $150.33.  PECO 3 at 1.  Witness Messere looked at the available account figures, and thought that the amount for that summer of 2001 looked high and applied a credit of $56.14.  If you apply this credit to the disputed period amount of $487.99, it is reduced to $431.85.  If you divide this amount by 3 (for 3 months), you get an average monthly bill of $143.95, which is lower than the actual bill for June 2002.


I believe based on the relief sought in the complaint, and on Muhlenberg’s testimony, although he is not specific, he would like to apply a credit of $230.00 to the $487.99 bill.  This would produce a $257.99 three-month bill, and an average monthly bill of $85.99, which would not show much of an increase over his prior months of billing amounts.  


In summary, Muhlenberg relies entirely on a comparison analysis of his billed amounts.  Muhlenberg testified that:

“It seems odd to me that my summer usage would be 60 percent higher than the rest of the year.  It’s not normal for us.


I can see my bill maybe going up to 120, 130 in the summertime, but they’re saying during the three months in the summer, it went from an average of 83 to – actually an average of about 85 to an average of 162 during the summer months.


And that’s the only reason I’m here is, it seems peculiar to me that it would go up to 60 percent during this time frame, and the only thing that would have changed is the air-conditioning.  The only thing that would change my electric bill is the air-conditioning.


I’m not a big fan of air-conditioning.  My wife does enjoy having the air-conditioning on occasion, but it’s not one of those things we keep on around the clock in the summer.

*   *   *


Your Honor, I do expect my bill to go up, but I didn’t think it would nearly double during the summer months.

Tr. 19-20.



I conclude that Muhlenberg did not meet his burden of proof to show that he should be granted the relief he has requested, namely, a credit of $230.00.  


However, PECO certainly did not provide adequate billing service to Muhlenberg during the contested period, and it is easy to understand why Muhlenberg was perhaps confused by this billing, and doubted that it was correct.  PECO held his bills after installing an AMR meter in July 2001, without any explanation according to the record.  It then cancelled certain bills and rebilled Muhlenberg in a very large amount at the end of September 2001.  It confirmed one of its readings from the summer period with an October reading, however, the summer reading bill amount should have been included in the rebilling amount.  PECO presented Muhlenberg with a 62 day bill for usage for October and November without explanation.  The Commission’s regulations require that a utility shall render a bill once every billing period to every residential ratepayer in accordance with approved rate schedules, and provides for estimated bills under certain circumstances.  52 Pa. Code §§56.11, 56.12.  PECO did not comply with these regulations in billing Muhlenberg during the disputed period.  Moreover, PECO did agree with Muhlenberg to the extent that it did adjust his bill downward based on two low or inaccurate meter readings.  Therefore, the complaint should be sustained in part. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.



2.
Muhlenberg, as the complainant, had the burden of proof to support his complaint and the relief he sought.  66 Pa. C.S. §332(a).  Muhlenberg met his burden of proof in part, and failed to meet it in part.


3.
PECO did not comply with the Commission’s billing regulations with regard to Muhlenberg during the period from July 2001 through November 2001.
ORDER


THEREFORE,



IT IS ORDERED:


1.
The above-captioned complaint docketed at C-20026789, Mark Muhlenberg v. PECO Energy Company is hereby dismissed in part and sustained in part, and the case shall be marked closed.








____________________________________





Allison K. Turner






Administrative Law Judge

Dated:

July 21, 2003
- 8 -


