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HISTORY OF THE PROCEEDING


On September 30, 2002, Victor Young, (“Young” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that he requested accurate billing from the previous meter taken from his house; that he received estimated bills for over 8 months; that the Respondent overestimated his usage; and that he will pay the current bill plus $25 a month on the arrearage.



The Respondent, through its counsel, filed an answer on November 4, 2003.  In the Answer, the Respondent denied the allegations in the complaint.  The Respondent averred that it estimated the Complainant’s bills because it did not have access to the Complainant’s meter, which is inside his house.  The Respondent stated that the access problem has been resolved since it installed an automatic meter reader on March 9, 2002. 



A telephonic hearing was held in this matter on March 31, 2003, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Victor Young, testified in support of the complaint.  Priya Sankar, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Renee Tarpley, a regulatory assessor for the Respondent, who testified on behalf of the Respondent and sponsored two exhibits - the account statement and the Bureau of Consumer Services’ decision.



The record in this case consists of a forty-one-page transcript and two exhibits.

FINDINGS OF FACT



1.
The Complainant is Victor Young, 5377 Thomas Avenue, Philadelphia, Pa. 19143.



2.
The Respondent is PECO Energy Company.



3.
The Complainant has a residential electric account with the Respondent (Tr. 6, 17; PECO Ex. 1).



4.
After obtaining an actual reading on December 16, 2000, the Respondent cancelled the estimated bills for the periods from September 13, 2000 through December 13, 2000.  The revised bill in the amount of $255.57 was for 1,989 kilowatts.  When the Complainant’s payments were deducted, the remaining balance was $183.28 (Tr. 19; PECO Ex. 1).



5.
The Complainant’s bill for the period from December 16, 2000 to January 12, 2001 was based on an estimated reading.  The Complainant’s bill for the period from January 12, 2001 to February 13, 2001 was based on an actual reading (Tr. 7, 19; PECO Ex. 1).



6.
The Complainant’s bills for the periods ending March 14, April 12, May 14, and June 13, 2001 were based on estimated readings.  After obtaining a check reading of 31498 kilowatts on June 30, 2001, the Respondent cancelled the estimated bills for the periods from February 13, 2001 through June 13, 2001.  The revised bill for the period from February 13, 2001 to May 14, 2001 in the amount of $260.48 was for an estimated usage of 1,908 kilowatts.  The revised bill for the period from May 14, 2001 to June 13, 2001 in the amount of $89.30 was for an estimated usage of 636 kilowatts (Tr. 7, 19, 29-31; PECO Ex. 1).



7.
Starting with the bill due July 13, 2001, the Complainant’s budget bill was $82.  In addition, he was asked to pay $15 a month on the arrearage (Tr. 6; PECO Ex. 1).



8.
The Complainant’s bills for the periods ending July 13, August 14, September 13 and October 12, 2001 were based on estimated readings (Tr. 7, 19; PECO Ex. 1).



9.
The budget bill for the period ending October 12, 2001 was more than triple the Complainant’s prior budget payment of $82 (Tr. 6; PECO Ex. 1).



10.
After receiving the October bill which was due November 6, 2001, the Complainant requested an actual meter reading and questioned why the budget increased dramatically (Tr. 6, 7; PECO Ex. 1).



11.
Although the Complainant waited at home for the meter reader on November 12, 2001 and December 12, 2001, the scheduled meter reading dates, the meter reader did not read his meter (Tr. 7, 8, 34; PECO Ex. 1).



12.
The Complainant’s bills for the periods ending November 12, and December 12, 2001, January 14 and February 12, 2002 were based on estimated readings (Tr. 7, 19; PECO Ex. 1).



13.
When the Complainant read his meter on March 8, 2002, the reading was 34841 kilowatts (Tr. 9, 11-13).


14.
On March 9, 2002, the Respondent removed the electric meter from the Complainant’s home and installed meter #9G-3954340 with a reading of 00000.  The new meter had an automatic meter reading device (Tr. 8; PECO Ex. 1, 2).


15.
The Respondent discarded the meter that it removed from the Complainant’s premises without recording the reading on the Complainant’s account (Tr. 19, 27; PECO Ex. 1, 2).  



16.
The Complainant received a bill for the period ending March 13, 2002 with a due date of April 8, 2002 in the amount of $786.54.  This bill was based on an estimated reading (Tr. 8, 9; PECO Ex. 1).



17.
The Respondent obtained an actual reading on March 13, 2002.  The Complainant used 63 kilowatts between March 9 and March 13, 2002 (Tr. 19, 22, 26, 27; PECO Ex. 1).



18.
After the bills from November 12, 2001 through March 13, 2002 were cancelled, the Complainant received a revised bill for the period ending March 13, 2002 with a due date of April 17, 2002 in the amount of $481.33.  The Complainant’s recalculated, estimated bill for November 12, 2001 through March 9, 2002 was based on the actual reading for March 9 through March 13, 2002 (Tr. 9, 19-21, 26, 27; PECO Ex. 1).



19.
All of the Complainant’s bills between the period ending May 14, 2002 and February 12, 2003 were based on actual meter readings (PECO Ex. 1).



20.
In response to the informal complaint filed by the Complainant, the Bureau of Consumer Services issued a decision on August 28, 2002, requiring the Complainant to pay his current bill plus $40 a month on the arrearage beginning in September 2002 (Tr. 9, 10; PECO Ex. 2).  



21.
Since October 2001, the Complainant’s electric usage increased because of his baby daughter, the addition of a large screen (47”) television, a small screen television, extra light fixtures in his daughter’s room, air conditioning in his daughter’s room and an air conditioner downstairs (Tr. 14, 15).  



22.
The Complainant has complied with the Bureau of Consumer Services decision (Tr.10, 20; PECO Ex. 1).



23.
The Complainant paid the Respondent $453.00 on March 28, 2003.  At the time of the hearing, the Complainant’s account balance was $439.12 (Tr.20; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



In cases of overbilling, the Commission follows the Waldron rule which provides that the burden of going forward, not the burden of persuasion, shifts to the utility after a complainant establishes a prima facie case.  Malcolm Waldron v. Philadelphia Electric Company, C-77100047, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), Burleson v. Pa. Public Utility Commission, 443 A. 2d 1373 (Pa. Cmwlth. 1982) affirmed 501 Pa. 433, 461 A. 2d 1234 (1983).  The ultimate burden of persuasion remains with the Complainant.  To establish a prima facie case, the complainant must satisfy the standard articulated in Replogle v. Pa. Electric Company, 54 Pa. P.U.C. 528, 530-31 (1980): 

We have ruled that when a complainant has presented testimony that the number of occupants in the household has not changed, that the potential for energy utilization was low, and that complainant’s billing history showed no previous abnormalities, he has established a prima facie case which, if unrebutted by the utility, would entitle complainant to prevail.  We also stated that although the results of a meter test are an important factor to consider in these cases, the meter test results, standing alone, may be insufficient rebuttal testimony.



In this case the rule for establishing the prima facie case articulated in Waldron and Replogle is inapplicable because the Complainant testified that a baby was added to his family in 2001.  Furthermore, he added two air conditioners, a large screen television, a small television and two new computers (Tr. 14, 15).  Therefore, his current usage should exceed his usage prior to October 2001.



Victor Young, the Complainant, testified that he complained to the Respondent about receiving estimated bills (Tr. 6, 7).  When he received the bill due November 6, 2001 and he was required to pay at least $281, he decided that he would stay home and wait for the meter reader (Tr. 6, 7).  He testified that he sat home on November 12, 2001, the meter reading date on his bill (Tr. 7).  Although he stayed home and his door bell was operable, the meter reader did not ring the bell or knock on the door (Tr. 7).  Later that afternoon, when he went to the door, he saw the card that the meter reader left (Tr. 7).  The meter reader did not come when he sat home on December 12, 2001 waiting for the meter to be read (Tr. 7, 8).  When the Respondent finally removed his meter, he thought that he would get an actual meter reading (Tr. 8, 9).  However, the Complainant testified that the Respondent missed the first appointment (Tr. 8). 



It is undisputed that the Respondent removed the Complainant’s meter on March 9, 2002 (Tr. 8, 19; PECO Ex. 1).  The Complainant said that he read the meter on the evening of March 8, 2002 and the reading was 34841 (Tr. 9, 11-13).  It is also undisputed a meter with an automatic meter reading device was installed on March 9, 2002 and set to 0000 (Tr. 8, 19; PECO Ex. 1).  The Complainant said that the person who changed the meter did not give him the reading from the meter that was removed.  The Respondent’s witness indicated that the meter was discarded and the meter reading from the old meter was not recorded (Tr. 19, 27; PECO Ex. 1).



Since the Respondent did not have an actual reading from the meter it removed, the first bill that it sent for the period ending March 13, 2002 was based on an estimate (Tr. 8, 9, 23, 24; PECO Ex. 1).  The last bill that was based on an actual reading was on February 13, 2001.  However, the Respondent did a check reading on June 30, 2001, and issued revised bills based on estimates for the periods ending May 14, 2001 and June 13, 2001.  The meter reading on June 30, 2001 was 31498 (Tr. 29-31; PECO Ex. 1).


The Respondent estimated the Complainant’s bills from the period ending July 15, 2002 through March 9, 2002 (Tr. 7, 19, 29-31; PECO Ex. 1).  This is a period of nine months.  



The Complainant testified credibly about his usage and the additional usage after October 2001.  In addition, he stated that he read the meter the night before the meter was changed.  A review of the kilowatt consumption is beneficial to assist in determining whether the Complainant’s reading is reasonable.

	Monthly Consumption in kilowatts
	2000
	2001
	2002
	2003

	January
	
	1989-A
	762-E
	627

	February
	
	  622-E
	622-E
	627

	March
	
	  191-A
	583-E

meter changed  3/9/02

214-A
	

	April
	
	  163-E
	  48
	

	May
	
	1908-E
	805
	

	June
	
	  636-E
	479
	

	July
	
	  934-E
	805
	

	August
	
	1045-E
	978
	

	September
	
	  871-E
	832
	

	October
	
	  597-E
	696
	

	November
	238-E
	  620-E
	567
	

	December
	318-E
	  762-E
	468
	

	Total
	556
	10,338
	7,859
	1,254

	Average
	  278
	   861.50
	  654.92
	  627


56.12. Meter reading; estimated billing; ratepayer readings. 

Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel:

  (2) Estimates for bills rendered on a monthly basis.  If a utility bills on a monthly basis, it may estimate usage of service every other billing months, so long as the utility provides a ratepayer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill.  The resulting bills shall be based on the information provided, except for an account where it is apparent that the information is erroneous.

.  .  .
  (4) Estimates when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply:
  
(i) the utility has undertaken reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading.  

  
(ii) The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.

  
(iii) The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the estimated readings, either estimated or ratepayer read. 



It is clear that the Respondent violated 52 Pa. Code §56.12 by estimating the Complainant’s electric bill for nine consecutive months.  It is undisputed that the Respondent did not get an actual reading between July 2001 and March 9, 2002, the date that the old meter was removed.  The Complainant testified that he was available on November 12, 2001 and December 13, 2001 to give them access to his meter.  The Respondent did not present evidence to rebut his testimony.  In addition, the Respondent should have retained the meter reading when the meter was removed so that an accurate bill could be rendered.  The Complainant testified that the meter reading was 34841 kilowatts on the evening of March 8, 2002, the night before the meter was removed.  Although the Respondent cancelled the bills from November 2001 to March 13, 2002, the bills for July through October 2001 were still estimated.  Furthermore, the revised bill for the period from November 2001 to March 13, 2002 was based on the usage from March 9 to March 13, 2002.  Section 56.12 does not provide for a utility to estimate usage for several months based on actual usage for five days.  This is especially true when there is a customer reading.  Consequently, the Respondent should rebill the Complainant based on his reading.  The Respondent indicated that the Complainant used 15 kilowatts per day.  When 15 kilowatts are added to 34841 the result is 34856 kilowatts.  Instead of billing the Complainant on the estimate of 35364 kilowatts, the Respondent is instructed to rebill the Complainant using 34856 kilowatts.  The recalculated amount should be deducted from the Complainant’s current final bill.  In addition, any late charges shall be waived.  The account statement includes a late charge of $5.14 that has not been eliminated.  If an outstanding balance remains, the Complainant shall continue to pay $40 per month on the outstanding arrearage in addition to the current bill.



The Complainant has submitted evidence to prove that the Respondent did not “furnish …adequate, efficient, safe and reasonable service” as required by section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.  The Complainant proved by a preponderance of the evidence that the Respondent failed to provide reasonable service when it failed to read his meter for several months and failed to record the actual reading from the meter that was removed from his home.  Therefore, the complaint is sustained.



In light of the conduct in this case, a civil penalty should be imposed.  Section 3301(a) of the Public Utility Code, 66 Pa. C.S. §3301(a) provides for a public utility to pay a civil penalty not to exceed $1,000.  After reviewing the evidence in the record and section 3301(a), I have concluded that a civil penalty of five hundred dollars ($500) is appropriate.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Respondent violated the Commission’s regulations at 52 Pa. Code § 56.12. by rendering bills based on estimated meter readings instead of providing the ratepayer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill; using reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading; and obtaining an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings at least every 6 months.



4.
That the Respondent violated section 1501 of the Public Utility Code, 66 Pa. C. S. §1501, by failing to provide reasonable service.



5.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Victor Young against PECO Energy Company at Docket F-01140099 is sustained.



2.
That the Respondent shall recalculate the Complainant’s bills from July 13, 2001 to March 9, 2002 using the 34856 kilowatts as the final meter reading for the removed meter.  The recalculated amount shall be deducted from the Complainant’s current account.  If there is a credit, the credit shall be reflected on the Complainant’s account.  



3.
That the Respondent shall deduct the late charge in the amount of $5.14 and any other late charges from the Complainant’s account.



4.
That, if there is an outstanding balance after the bill is recalculated and the late charges are removed, beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent the current bill plus forty dollars ($40) each month and continue making such monthly payments until the arrearage is liquidated.



5.
That the Respondent shall not assess any late charges or finance charges on the current arrearage as long as the Complainant complies with the terms of this Order.



6.
That the Respondent shall pay a civil penalty of five hundred dollars ($500) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by certified check or money order within twenty (20) days after service of the Commission’s Order and forwarded to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265



7.
That the Respondent cease and desist from further violations of the Public Utility Code and the Commission’s regulations.



8.
That this record in this case is marked closed.

 Date:
July 22, 2003




___________________________________








Cynthia Williams Fordham







Administrative Law Judge
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