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HISTORY OF THE PROCEEDINGS


This decision dismisses the complaint of a commercial customer of the telephone utility’s because the evidence that was intended to show unreasonable service is insufficient to find that the utility violated a statute that the Commission has jurisdiction to administer or violated a regulation or order of the Commission.


Wanda Austin (Austin or Complainant), who resides and solicits business in the Pittsburgh area, is apparently a polygrapher and offers polygraphy (i.e., lie-detection) services to the public. In July and August 1999, telemarketing agents for Verizon Pennsylvania Inc. (Verizon or Respondent),
 promoting Remote Call Forwarding (RCF) service and waiving significant up-front fees to immediate subscribers of the service, contacted Austin who as a result of the offer subscribed to a significant amount of RCF service both within and without Pennsylvania. Austin apparently anticipated being listed in 17 local and long‑distance Yellow‑Page directories.



RCF service allows a person to be listed in any telephone directory covering an area outside of the person’s local calling area (within a defined area) but with the listing showing a local number (with respect to the distant area) for the person. For example, assuming Austin had been listed in the Harrisburg area Yellow Pages under “Polygraph,” “Polygrapher,” or “Lie-Detection Services,” a person in the Harrisburg area wanting to contact Austin would see a local telephone number to use. If the local number were dialed by the person, the call would be forwarded to Austin by her toll-free (“800”) line. This arrangement gives to a person subscribing to the RCF service the appearance of a local presence in as large an area (within a defined area) as the person wants. (NT, at 14.)
Austin’s complaint, filed July 2, 2001 (as clarified somewhat throughout the proceeding), involves two jurisdictional matters that if shown with competent evidence could result in a finding that Verizon failed to furnish reasonable and efficient service. First, Austin claims that Verizon improperly began billing her for RCF service long before her local numbers appeared in the various directories. Second, Austin claims that Verizon assigned to her 17 numbers at least some of which had been assigned in the recent past to other customers. As a result, Austin claims that she was overwhelmed by and billed for errant calls, i.e., people called Austin believing they were calling the former holder of the number dialed. Austin was billed by her toll‑free service provider for these errant calls. Austin states that Verizon billed her separately for each of the 17 numbers or accounts. Only 13 numbers relate to classified directories within Pennsylvania.


On July 24, 2001, Verizon filed its motion to dismiss the complaint for lack of the Commission’s jurisdiction and for failure to state a claim for which relief could be granted. On Aug. 7, 2001, a prehearing conference order issued; the order related to the telephone prehearing conference scheduled for Oct. 26, 2001.
For the prehearing conference sessions held on Oct. 26 and Dec. 10, 2001, and the evidentiary hearing sessions held on Feb. 28, May 9, and Sept. 23, 2002, Wanda Austin appeared in her own behalf and offered mostly commentary rather than testimony in support of her complaint. Complainant Exh. Nos. 2, 3, and 4 are admitted into the record nunc pro tunc because the exhibits were inadvertently not admitted into the record during the course of the hearing. Louise A. Knight, Esquire, appeared on behalf of Verizon and offered the testimony of Beverly Hostetler, who is employed in the Wholesale Finance Collections Center and formerly employed as a Consultant with the Small Business Office. Verizon offered 15 exhibits, identified as Verizon Nos. 2, 3, 4, 4A, 5, 5A, 6, 6A, 7, 7A, 8, 8A, 9, 10 (late-filed), and 11 (late‑filed). (The Motion of Verizon Pennsylvania Inc. for Admission of Verizon PA Exhibit Nos. 3–11 Nunc Pro Tunc, filed Nov. 6, 2002, is granted because the exhibits were inadvertently not admitted into the record during the course of the hearing. (On Nov. 14, Austin filed a response to the motion.) The complaint and Verizon’s answer are admitted into the record, respectively, as ALJ Exh. No. 1 and ALJ Exh. No. 2.

The telephone prehearing conference was convened on Oct. 26, 2001. There were problems, both technically and substantively, understanding the Complainant. At the conclusion of the conference, it was decided that an in‑person prehearing conference was needed.
 Following counsel’s Oct. 31, 2001 letter, Interim Order Two issued on Nov. 16 to compel Complainant to produce documents to clarify the complaint:

1.
That for the further in‑person prehearing conference, Wanda Austin must identify by month and year and by service provider—that is, either Verizon Pennsylvania Inc. or Bell Atlantic‑Pennsylvania, Inc.— all charges that are being disputed—that is, charges for which the Complainant is seeking credit because they are believed to be erroneous charges from either Verizon Pennsylvania Inc. or Bell Atlantic‑Pennsylvania, Inc.

2.
That for the further in‑person prehearing conference, Wanda Austin must produce any contract or agreement entered into between her and either Verizon Pennsylvania Inc. or Bell Atlantic‑Pennsylvania, Inc., or their agents, regarding the remote‑call‑forwarding services subscribed to in 1999 by Wanda Austin.

3.
That for the further in‑person prehearing conference, Wanda Austin must produce documentary proof of any debts to either Verizon Pennsylvania Inc. or Bell Atlantic‑Pennsylvania, Inc., that were discharged in bankruptcy in or after 1997; further, Wanda Austin must produce any documents she may have to show the status, in connection with any bankruptcy proceeding, of any debts to either Verizon Pennsylvania Inc. or Bell Atlantic‑Pennsylvania, Inc.
The further prehearing conference was held on Dec. 10, 2001.
 The Complainant produced a cassette tape that contained conversations between the Complainant and the telemarketers who sold various Bell (later, Verizon) services to the Complainant. Austin believes that the conversation, taped (according to Austin) with the permission of the telemarketers, establishes a contract between her and Bell.
 An informal transcription of the tape was made and copies of the transcription were furnished to the Complainant and Verizon’s counsel. There is no indication on the tape, which was tentatively identified as Complainant’s Exh. No. 1 but not admitted into the record, that Bell’s agents were advised that the conversations were being taped.


Interim Order Three issued on Jan. 22, 2002, and directed Austin to produce items, as follows:
1.
That before February 1, 2002, Wanda Austin must furnish counsel for Verizon Pennsylvania Inc. with a summary or itemization of disputed charges for each telephone number, active during the disputed period, by month and year and by service provider—that is, either Verizon Pennsylvania Inc. or Bell Atlantic‑Pennsylvania, Inc., or any other involved interexchange carrier— all charges that are being disputed—that is, charges for which the Complainant is seeking credit because they are believed to be erroneous charges from either Verizon Pennsylvania Inc. or Bell Atlantic-Pennsylvania, Inc., or any other involved interexchange carrier.
2.
That if Wanda Austin fails to comply with Paragraph No. 1, above, and fails to furnish the presiding Administrative Law Judge, before February 1, 2002, with a reasonable explanation for the failure to comply with Paragraph No. 1, above, the outstanding motion to dismiss the complaint will be given immediate consideration.


Following two prehearing conferences and the evidentiary hearing session on May 9, 2002, Austin had not been able to make a coherent offer of proof or to marshal evidence in support of her complaint. At the request of the presiding ALJ, Verizon presented some evidence at the hearing session to provide Austin with a framework in which she might present evidence in support of her complaint. Austin asked for a continuance in order to review the evidence proffered by Verizon and also to have time to consider engaging legal counsel to prosecute her complaint.


Interim Order Four, issued May 10, 2002. The order provided as follows:

1.
That Verizon Pennsylvania Inc. must submit, in writing and within 30 days, to the presiding officer and to the Complainant, a document showing the allocation of the $310 adjustment, referred to during the May 9 hearing session, among Austin’s 13 accounts. Furthermore, Verizon must explain in the document the source of the $1000 or so credit adjustment it intends to make to Austin’s account.

2.
That within 30 days following the first availability of the transcript of the hearing notes from the May 9, 2002 hearing session and the first availability of the submission by Verizon Pennsylvania Inc., described in ordering paragraph No. 1, above, Wanda Austin must submit—at the risk of having the complaint dismissed with prejudice, meaning that a future complaint raising the same issues as those raised against Verizon Pennsylvania Inc. cannot be adjudicated by the Commission— to the presiding officer and to Verizon Pennsylvania Inc. a statement of what she intends to prove at the next hearing session and whether she intends to prove each stated item with testimony or exhibits, or both. If an item is intended to be proved with an exhibit(s), Wanda Austin must either specifically identify or describe the exhibit(s).



During the Sept. 23 hearing session, Austin asked for a continuance; the request was denied.

In response to a directive, given at the Sept. 23 hearing session, to file something in the nature of a brief, Austin, filed on Oct. 20, 2002, a document styled Summary of Complaint, Proof of Evidence, and Other Matters. On Nov. 14, 2002, Austin filed with the Commission’s Secretary the document styled Summary of Complaint, Proof of Evidence, and Other Matters, and in addition Austin filed a response to Verizon’s Motion for Admission. On Dec. 2, 2002, Verizon filed its Motion …to Strike Portions of Wanda Austin’s “Summary of Complaint, Proof of Evidence, and Other Matters” Dated October 20, 2002 and Her November 14, 2002 Filings. On Dec. 2, 2002, Verizon filed the following styled document: Response of Verizon Pennsylvania Inc. to Summary of the Complaint, Proof of Evidence and Other Matters Submitted to Verizon Pennsylvania Inc. by Wanda Austin under Letter Dated October 20, 2002.
The record of the proceeding includes the Prehearing Conference Order, the interim orders identified above, the exhibits identified above, and the 295‑page transcript of the hearing notes (NT). The record closed Nov. 29, 2002. Items described above were filed in the place of briefs.
FINDINGS OF FACT


1.
Wanda Austin, Complainant, resides and does business in the Pittsburgh, Pa., area; the complaint shows Austin’s address as 317 Collins Avenue, Pittsburgh, PA 15206. (ALJ Exh. No. 1.)
2.
Austin filed for Chapter 13 bankruptcy on Sept. 18, 2000. (ALJ Exh. No. 2.)

3.
When a subscriber declares bankruptcy, Verizon ends the subscriber’s accounts for record purposes, because pre-bankruptcy charges are subject to the jurisdiction of the bankruptcy court, and the accounts are re‑established on a forward‑going basis. (NT, at 194–195.)


4.
Most of Austin’s numbers were disconnected and reconnected as a result of her declared bankruptcy. (NT, at 201.)



5.
In July and August 1999, as a result of solicitations from Verizon’s telemarketing agents, Austin ordered 13 RCF (Remote Call Forwarding) lines to be installed in Pennsylvania, two RCF lines in New Jersey, and one RCF line in Delaware. (Verizon No. 2; NT, at 56–57, 193; ALJ Exh. No. 2.)



6.
At the time Austin subscribed to the RCF services, Verizon told her that she would receive reports showing how many calls were received on each line or account; Verizon’s bills did show the number of calls received on each line. (NT, at 78–79.)



7.
Austin understood that there would be a two- to four-month time lag between the time she subscribed to an RCF line and the time the number appeared in a directory because Verizon waived an $82 setup fee to promote immediate subscription to the RCF line. (NT, at 103–104, 122.)



8.
Verizon has setup fees of $82 to install an RCF number; Austin subscribed to RCF numbers at a time when each $82 charge was being waived as a promotion; that promotion is not always in effect. (NT, at 229–231.)



9.
Verizon connected the RCF lines almost immediately after Austin subscribed to them; Verizon completed the majority of Austin’s RCF orders on Aug. 19, 1999. (ALJ Exh. No. 2; NT, at 60.)



10.
All of Austin’s RCF services included a one‑line listing in the Yellow‑Page directories associated with that telephone number and primary calling area. (ALJ Exh. No. 2.)



11.
The RCF lines were connected before the numbers appeared in the relevant directories; the numbers assigned to Austin had been previously assigned to other subscribers. (NT, at 60–61.)


12.
Austin had a number of inter-exchange carriers that furnished her with “800” service; Austin’s RCF lines forwarded to a toll‑free number, which was not furnished by Verizon and for which Verizon did not make arrangements. (ALJ Exh. No. 2; NT, at 65–66.)



13.
Verizon did not furnish “800” service to any of Austin’s RCF numbers; any “800” service charges would be associated with a different inter‑exchange carrier; Verizon may have billed some charges for the long‑distance carriers. (NT, at 212.)



14.
AT&T, among others, furnished toll‑free number service to Austin; AT&T began separate billing to Austin in 2000; for a while, Austin received AT&T charges on her RCF bills. (NT, at 116; ALJ Exh. No. 2.)



15.
Austin had problems maintaining her “800” service with various inter-exchange carriers. (NT, at 106–108.)



16.
Immediately after Austin expressed disappointment over when various telephone numbers would appear in various directories, Verizon discontinued two RCF lines (717-399-9700 [Lancaster] and 814-942-5588 [Altoona]) because the closing dates for publication of the two involved directories would not occur until June–July 2000; appropriate adjustments were made to Austin’s account. (NT, at 98–99, 106, 186; ALJ Exh. No. 2.)



17.
Immediately after Austin complained about when various telephone numbers would appear in various directories, Verizon issued a credit to Austin in January 2000 in the amount of $310 (which was associated with Austin’s Pennsylvania numbers); the $310 credit did not appear on individual bills but rather appeared as one total adjustment on her Feb. 7, 2002 Philadelphia telephone (215-222-6880) bill; the refund, $310, was for a 22‑month period, based on the $15.50 charge per month for RCF service. (NT, at 98–99, 106, 186, 196; 228; ALJ Exh. No. 2; Verizon Nos. 9 and 10.)



18.
Verizon’s directories close on different dates; therefore, delivery dates also vary in accordance with the close dates, the close date being the “absolute last date for a customer entry to appear, whether it be a listing or advertisement.” (NT, at 197.)



19.
Austin’s RCF numbers appeared in Verizon’s Beaver Valley, Washington, Harrisburg, Allentown, Greensburg, and the Greater Pittsburgh directories about four or five months after subscribing to the relevant RCF numbers; Austin received copies of these directories; Verizon was not able to definitively establish whether Austin appeared in the Philadelphia, Wilkes‑Barre, or State College directories. (NT, at 106, 207‑208.)


20.
Austin’s RCF numbers were in Directory Assistance before publication of a particular directory. (NT, at 234.)



21.
Between August 1999 and Sept. 18, 2000, when Austin filed for Chapter 13 bankruptcy, six accounts were terminated for non‑payment: 412-653-5440; 570-823-2336; 610-434-7744; 724-832-1321; 814-235-6966; and 412-366-9454. (ALJ Exh. No. 2.)


22.
On five RCF accounts, Verizon issued billing orders to coincide with the bankruptcy filing date of Sept. 18, 2000; the numbers associated with those accounts were 412-728-7767; 724-222-8018; 412-373-6690; 717-238-7020; and 215-222-6880. (ALJ Exh. No. 2.)


23.
In July 2001, Austin had three active RCF lines: 724-222-8018; 717-238-7020; and 215-222-6880. (ALJ Exh. No. 2.)



24.
Austin subscribed to 724‑728‑7767 in the Rochester (Pa.) exchange; the directory for that exchange is the Beaver Valley Directory; the RCF number was initiated on July 20, 1999, and disconnected on Sept. 8, 2000, because of bankruptcy; the account was finally terminated on June 14, 2001. (NT, at 194‑195; Verizon No. 11.)


25.
Austin subscribed to 724‑222‑8618, which RCF number was in the Washington (Pa.) exchange; the directory for that exchange is designated as the Washington Directory; the connection date for that account was July 20, 1999, with a bankruptcy disconnect date of Sept. 8, 2000, and a final termination in August 2001. (NT, at 197‑198; Verizon No. 11.)
26.
Austin subscribed to 412‑373‑6690, which is a number in the Monroeville (Pa.) exchange; Monroeville numbers are listed in the Monroeville Community Directory; the account was initiated on July 20, 1999, and disconnected for bankruptcy on Sept. 8, 2000, with a final termination in June 2001. (NT, at 198–199; Verizon No. 11.)
27.
A community directory is a directory for a particular area; the Monroeville Community Directory numbers also appear in the Pittsburgh directory; therefore, a community directory is a subset of a larger metropolitan directory. (NT, at 199.)

28.
Austin subscribed to 717‑238‑7020, which is in the Harrisburg (Pa.) exchange; the directory is known as the Harrisburg Directory; Austin’s service began on July 20, 1999, and was disconnected on Sept. 8, 2000, for bankruptcy purposes, and was finally terminated on Aug. 2, 2001. (NT, at 199‑200; Verizon No. 11.)
29.
Austin subscribed to 215‑222‑6880, which is in the Philadelphia (Pa.) exchange; the directory is known as the Philadelphia Metropolitan Directory; Austin’s service began on July 20, 1999, with a disconnect date of Sept. 8, 2000, for bankruptcy purposes; the account was terminated on Dec. 27, 2001. (NT, at 201; Verizon No. 11.)
30.
Austin subscribed to 412‑653‑5440, which is in the Pleasant Hills (Pa.) exchange; the pertinent directory is known as the Baldwin Community Directory; it covers the South Hills area of Pittsburgh; numbers appearing the Baldwin Community Directory also appear in the Pittsburgh directory; the beginning date of that account was July 20, 1999, with a disconnect date of May 4, 2000. (NT, at 202; Verizon No. 11.)
31.
Austin subscribed to account 570‑823‑2336 in the Wilkes‑Barre (Pa.) exchange; the directory for that exchange is known as the Wyoming Valley Directory; service began on Aug. 19, 1999, with a disconnect date of June 9, 2000. (NT, at 202‑203; Verizon No. 11.)

32.
Austin subscribed to account 610‑434‑7744 in Verizon’s Allentown (Pa.) exchange; the directory for that exchange is known as the Allentown Directory; the start date for the account was Aug. 18, 1999, with a disconnect date of Sept. 29, 2000. (NT, at 203; Verizon No. 11.)
33.
Austin subscribed to account 717‑399‑9700 in Verizon’s Lancaster (Pa.) exchange; the relevant directory is known as the Lancaster Directory; the start date for that account was Aug. 19, 1999, with a final bill, dated Jan. 20, 2000, for late payment charges of $2.64; the account appears to have been disconnected immediately after inception because the account was zeroed out. (NT, at 203‑204; 293; Verizon Nos. 10 and 11.)
34.
Austin subscribed to account 724‑832‑1321 in Verizon’s Greensburg (Pa.) exchange; the directory for that exchange is known as the Greensburg Directory; the start date was July 20, 1999, and the termination date was May 29, 2000. (NT, at 204; Verizon No. 11.)
35.
Austin subscribed to account 814‑235‑6966, which is in Verizon’s State College (Pa.) exchange; the directory for that exchange is known as the Bellefonte‑State College Directory; the connection date was Aug. 19, 1999, with a disconnect date of Nov. 22, 2000. (NT, at 205, Verizon No. 11.)
36.
Austin subscribed to account 814‑942‑5588, which is in Verizon’s Altoona (Pa.) exchange; the directory for that exchange is known as the Altoona Directory; Verizon initiated the account on Aug. 19, 1999; a final bill for late‑payment charges issued on Feb. 16, 2000,  for $13.85. (NT, at 203–206, 293; Verizon No. 11.)
37.
Austin subscribed to account 412‑366‑9454, which is in Verizon’s Perrysville (Pa.) exchange; the directory serving that exchange is known as the North Hills Community Directory, which is a subset of the Greater Pittsburgh Directory; the connection date was July 20, 1999, with a disconnect date of July 15, 2000. (NT, at 206; Verizon No. 11.)
38.
There are final bills associated with the following directories (NT, at 209):


Telephone #
Final Bill


215‑222‑6880 (Philadelphia)
$243.31


412‑366‑9454 (North Hills)
$229.92


412‑373‑6690 (Monroeville)
$271.02; $226.16


412‑653‑5440 (South Hills)
$181.60


570‑823 ‑2336 (Wilkes‑Barre)
$179.15


814‑235‑6966 (State College)
$276.48



39.
When numbers do not appear in a directory, Verizon’s policy is to offer a refund of half the dial‑tone charge for the life of the directory; in this case, since there is no dial‑tone charge associated with RCF (i.e., it’s charged on a flat monthly rate), a full refund of $15.50 a month applies. (NT, at 210‑212.)


40.
Because Austin’s RCF listing did not appear in certain directories, Verizon initially determined that an adjustment of $1,020.52 was appropriate; subsequently, in processing the adjustment, Verizon determined the total to be $1,607.68; there is no refund due to Austin, however, because Austin did not pay those bills to which the adjustment applies. (NT, at 211.)


41.
Verizon’s records reflect the following conversation with Austin (NT, at 226–227):

[Verizon] [a]dvised customer would be in directory for all respective local books. Majority of books have closing dates of November 1999 to July of 2000. Customer billed for all lines effective August 19, 1999. Issued one‑time adjustment for all lines from August 19 to respective closing dates for the books. Disconnected two lines due to closing dates of “June 2000 and July sev ‑‑ of 2000. Will follow up in summer of 2000 to see if customer wants back in directory. Total months of adjustment are 22; 20 months in Pennsylvania at $15.50/month totaling $310; 2 months in Delaware at $14/month, totaling $28. Accidentally place full Pennsylvania claim on this account, because there are many accounts, but this was placed on the one telephone number. Ms. said, ‘is okay.’ ....”



42.
The following identified exhibits show the directories in which Austin’s RCF numbers timely appeared (NT, at 209): 


Exhibit No.
Description


Verizon PA Exhibit No. 3

Verizon PA’s Pittsburgh White Pages




showing Ms. Austin’s listing in the




November 1999 ‑ October 2000




directory

Verizon PA Exhibit No. 4        

Verizon PA’s Allentown directory for


and 4a

the period April 2000 ‑ March 2001




showing Ms. Austin’s RCF listing.

Verizon PA Exhibit No. 5        
Verizon PA’s Beaver Valley directory

and 5a

for the period March 2000 ‑ February




2001 showing Ms. Austin’s RCF number listing.

Verizon PA Exhibit No. 6        
Verizon PA’s Harrisburg directory for

and 6a

the period May 2000 ‑ April 2001


                        

showing Ms. Austin’s RCF number




listing.


Verizon PA
Exhibit No. 7 
Verizon PA’s Greensburg directory for


and 7a

the period December 1999 to November




2000 showing Ms. Austin’s RCF listing.


Verizon PA
Exhibit No. 8 
Verizon PA’s Washington directory for a


and 8a

period November 2000 ‑ October 2001




showing Ms. Austin’s RCF number



listing.



43.
Austin did not make payments on her RCF lines before she filed for bankruptcy on Sept. 18, 2000. (NT, 87 –89, 94; ALJ Exh. No. 2.)



44.
Austin made few payments on her three active RCF accounts after she filed for bankruptcy on Sept. 18, 2000. (ALJ Exh. No. 2.)


45.
Since Austin’s RCF numbers were recycled numbers and since Austin subscribed to the numbers before they were published in directories associated with her RCF numbers, she may have received calls on her RCF lines intended for someone who earlier had been assigned those recycled numbers. (ALJ Exh. No. 2.)



46.
Austin offered no documentary evidence to support her claim that she received errant calls, or evidence of the charges she incurred, from the recycled RCF numbers over her toll‑free “800” line. (NT, at 183–184.)
DISCUSSION


The full scope of Austin’s complaint is difficult to describe concisely. But the following conclusions narrow Austin’s complaint to those issues that could amount to violations of the Public Utility Code.
 The Commission does not have jurisdiction over the publication of classified directories or the use of classified directories as an advertising medium.
 Similarly, the Commission does not have jurisdiction to consider or to remedy alleged tortuous conduct or breach‑of‑contract actions.
 An informal review of the putative oral contract asserted by Austin (between her and Bell or Verizon) does not support her desired conclusion that her assigned RCF numbers were not to be billed before the numbers appeared in the appropriate directory. There is nothing in the record to support Austin’s desired conclusion that Verizon “added” AT&T long‑distance service on her RCF numbers. There is only vague uncorroborated testimony from Austin that as a result of being assigned recycled RCF numbers and as a result of not having her RCF numbers timely appear in an appropriate directory, she received “hundreds and hundreds of [errant] telephone calls per day,”
 for which she was billed by her long‑distance carrier.
Verizon stipulated that not all directories close and are published at the same time.
 Verizon offered to consider making adjustments for “800” calls Austin received during the period of time between when the subscription was ordered and when the number was published in the appropriate directory, taking into account the waiver of set‑up fees and Austin’s acknowledged awareness that a two- to four‑month time lag would occur. Austin, however, did not offer any evidence to quantify those claimed charges for errant “800” calls.

Under Section 1501 of the Public Utility Code (Code), Verizon has a duty to “furnish and maintain adequate, efficient, safe, and reasonable services and facilities.”
 Service under Section 1501 includes not only the provision and distribution of telephone services, but also all acts related to that function, including billing customers in accord with tariffs on file with the Commission.

By implication, Austin alleges that Verizon violated Section 1501, and as a result, she bears the burden of proving the violation(s). The Commission routinely construes and applies Subsection 332(a) of the Code
 to require a party seeking affirmative relief from the Commission, as Austin is in this proceeding, to bear the burden of producing evidence and to bear the ultimate burden of persuading the Commission by a preponderance of substantial
evidence that the relief sought is proper and justified under the circumstances.
 A complainant must also show, as part of the complainant’s burden of proof, that the involved utility is responsible or accountable for the problem described in the complaint.
 Under Subsection 332(a), a respondent utility is not required to produce evidence or to persuade the Commission that it acted lawfully or properly. If a complainant fails to adduce sufficient evidence to sustain the complaint, then the complaint may be dismissed without the respondent utility having to produce any evidence in support of its position. The minimum amount of unrebutted evidence necessary to sustain a complaint is called a “prima facie case.”
Austin’s complaint involves two jurisdictional matters. First, Austin claims that Verizon improperly began billing her for RCF service long before her local numbers appeared in the various directories. Second, Austin claims that Verizon assigned to her 17 numbers at least some of which had been assigned in the recent past to other customers. As a result, Austin claims that she was overwhelmed by and billed for errant calls, i.e., people called Austin believing they were calling the former holder of the number dialed. Austin was billed by her toll‑free service provider for these errant calls.
In July and August 1999, Austin subscribed to 13 Remote Call Forwarding (RCF) lines in Pennsylvania. To promote RFC subscriptions at the time Austin subscribed to her RCF lines, Verizon waived the customary $82 a line set‑up fee. Austin acknowledged that she was aware that there would be a time lag between the time she subscribed to the RCF lines and the times in which the respective numbers would appear in various classified directories. Although Austin’s numbers were, in some instances not to be published for a number of months, Austin enjoyed some benefit from the RCF numbers: for example, Austin could have advertised those RCF numbers and the numbers were available to professional acquaintances through Directory Assistance.

Any evidence Austin adduced in support of her claim that Verizon improperly began billing her for RCF service long before her local numbers appeared in the various directories is insubstantial or, otherwise, unpersuasive. A certain amount of astuteness may be ascribed to a commercial customer, even a person with a small business. As a commercial customer, Austin knew or should have known that Verizon was to get something in return for forgoing the $82 a line set‑up fee. It was Austin’s burden to ascertain when the various classified directories would be published before making the decision to subscribe to an RCF line for a monthly fee of $15.50. That said, Verizon has since January 2000 undertaken to make Austin whole or in a sense let her out of the arrangement she made with Verizon. As detailed in the findings of fact, above, Verizon credited Austin with $310 in January 2000 as a courtesy or a matter of customer relations.
 Furthermore, when Verizon discovered that Austin’s RCF listing did not appear in certain directories, it determined that an adjustment of $1,020.52 was appropriate; subsequently, in processing the adjustment, Verizon determined the total to be $1,607.68. There is, however, no refund due to Austin because Austin did not pay those bills to which the adjustment applies.



Austin claims that Verizon assigned to her 17 numbers at least some of which had been assigned in the recent past to other customers. As a result, Austin claims that she was overwhelmed by and billed for errant calls, i.e., people called Austin believing they were calling the former holder of the number dialed. Austin was billed by her toll‑free service provider for these errant calls. Austin offered no documentary evidence to support her claim that she received errant calls, or evidence of the charges she incurred, from the recycled RCF numbers over her toll‑free “800” line.
 Testimony from Austin that she received “hundreds and hundreds of [errant] telephone calls per day,”
 for which she was billed by her long‑distance carrier is not credible and is insufficient to support a finding that Verizon failed to furnish reasonable, adequate, or efficient service.
“During the course of litigation, Ms. Austin also raised an allegation for the first time at the February 28, 2002 hearing, i.e., that certain of her RCF numbers did not in fact appear in their respective directories even after they should have. (N.T. 135‑138) Ms. Hostetler subsequently determined that Ms. Austin was correct in that certain of her RCF lines did not appear in their respective directories. At the May 9, 2002 hearing, Ms. Hostetler, on behalf of Verizon PA, agreed to make further adjustments of $15.50 per month for each such occurrence. The numbers and directories for which adjustments were issued are as follows:

Telephone Numbers
Area


215‑222‑6880
Philadelphia


412‑366‑9454
North Hills


412‑373 ‑6690
Monroeville


412‑653‑5440
Baldwin/South Hills


570‑823‑2336
Wilkes‑Barre


814‑235‑6966
State College

These credits were in process. (N.T. 209)” (Footnote omitted.)

Wanda Austin’s complaint is denied and dismissed because whatever evidence she adduced that was intended to show unreasonable service is insubstantial and insufficient to find that Verizon failed to furnish adequate, reasonable, and efficient service or otherwise violated a statute that the Commission has jurisdiction to administer or violated a regulation or order of the Commission.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to this proceeding, and jurisdiction over the issues discussed.
2. The Commission does not have jurisdiction over the publication of classified directories or the use of classified directories as an advertising medium. Felix v. Pa. P.U.C, 146 A.2d 374 (Pa. Super. 578) and Wanda Austin v. Bell Atlantic-Pennsylvania, Inc., Doc. No. C‑00946217 (Order entered March 1, 1995), citing Tele Directions, Inc., v. Bell Telephone Co. of Pa., Doc. No. C‑C-913638 (Order entered Nov. 12, 1992).
3. The Commission does not have jurisdiction to consider or to remedy alleged tortuous conduct or breach‑of‑contract actions. West Penn Power Co. v. Pa. P.U.C., 521 A.2d 75, 79 (Pa. Cmwlth. 1987); Schriner v. Pennsylvania Power & Light Co., 501 A.2d 1128 (Pa. Super. 1985); DiSanto v. Dauphin Consolidated Water Supply Co., 436 A.2d 197, 201-202, (Pa. Super. 1981); Feingold v. Bell of Pennsylvania, 383 A.2d 791, 793 (Pa. 1977).
4. As the party seeking affirmative relief from the Commission, the Complainant has the burden of producing persuasive evidence of those facts necessary to support granting any relief sought. 66 Pa.C.S. §332(a).
5. To prevail on a complaint alleging that a jurisdictional public utility failed to provide safe, adequate, reasonable, and efficient service, a complainant must demonstrate by a preponderance of substantial evidence those facts necessary to support an inference or conclusion that the involved utility failed to discharge these statutory service duties. 66 Pa.C.S. §§332(a) and 1501.
6. There is no persuasive evidence to support a conclusion that Verizon Pennsylvania Inc. violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.
ORDER


THEREFORE,



IT IS ORDERED:

1.
To the extent that the complaint captioned Wanda Austin v. Verizon Pennsylvania Inc., at Docket No. C‑20015825, claims problems with Internet service, website design, advertising in classified telephone directories, or breach of contract, the complaint is denied and dismissed for lack of subject matter jurisdiction.


2.
That the motion of Verizon Pennsylvania Inc., at Docket No. C‑20015825, to dismiss Wanda Austin’s complaint for lack of subject matter jurisdiction as to those claimed issues involving Internet service, website design, advertising in classified telephone directories, or breach of contract is granted.


3.
That the motion of Verizon Pennsylvania Inc., at Docket No. C‑20015825, styled Motion …to Strike Portions of Wanda Austin’s “Summary of Complaint, Proof of Evidence, and Other Matters” Dated October 20, 2002 and Her November 14, 2002 Filings is granted, that is, the attachments to Wanda Austin’s filings are stricken from the record except to the extent that parts or all of them have been otherwise admitted into the record and those arguments made and not raised during the hearing regarding recycled telephone numbers are stricken.



4.
That the complaint captioned Wanda Austin v. Verizon Pennsylvania Inc., at Docket No. C‑20015825, is denied and dismissed


5.
That the complaint captioned Wanda Austin v. Verizon Pennsylvania Inc., at Docket No. C‑20015825, be terminated and the record marked “closed.”
Dated:  July 21, 2003


















James D. Porterfield







Administrative Law Judge

� 	Effective August 1, 2000, Bell Atlantic�Pennsylvania, Inc., became Verizon Pennsylvania Inc. Unless otherwise noted, Verizon and Bell are used interchangeably in this decision.





� 	See NT, at 1�7.





� 	See NT, at 9–49.





� 	See NT, at 13.





� 	See NT, at 266.





� 	See 66 Pa.C.S. §101 et seq.





� 	See Felix v. Pa. P.U.C, 146 A.2d 374 (Pa. Super. 578) and Wanda Austin v. Bell Atlantic-Pennsylvania, Inc., Doc. No. C�00946217 (Order entered March 1, 1995), citing Tele Directions, Inc., v. Bell Telephone Co. of Pa., Doc. No. C�C-913638 (Order entered Nov. 12, 1992).





� 	See West Penn Power Co. v. Pa. P.U.C., 521 A.2d 75, 79 (Pa. Cmwlth. 1987); Schriner v. Pennsylvania Power & Light Co., 501 A.2d 1128 (Pa. Super. 1985); DiSanto v. Dauphin Consolidated Water Supply Co., 436 A.2d 197, 201-202 (Pa. Super. 1981); Feingold v. Bell of Pennsylvania, 383 A.2d 791, 793 (Pa. 1977).





� 	See NT, at 268; see, also, 178�179.





� 	See NT, at 182; Verizon No. 2.





� 	See NT, at 183–184.





� 	See 66 Pa.C.S. §1501.





� 	West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).	





� 	See 66 Pa. C.S. §332(a).





�	See Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); see, also, Section 704 of the Administrative Agency Law, 2 Pa.C.S. §704; Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Yellow Cab Co. v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987); North Am. Coal Corp. v. Air Pollution Comm’n, 279 A.2d 356 (Pa. Cmwlth. 1971).





� 	See Feinstein et al. v. Philadelphia Suburban Water Co., 50 Pa. PUC 300, 302 (1976), rev’d on other grounds, Philadelphia Suburban Water Co. v. Feinstein et al., 383 A.2d 997 (Pa. Cmwlth. 1998).





� 	Verizon explains the $310 credit in detail in its Response (at pages 16–17) to Austin’s Oct. 20, 2002 filing.





� 	See NT, at 211.





� 	See NT, at 183–184.





� 	See NT, at 268; see, also, 178�179.





� 	See Verizon’s Response to Austin’s Oct. 20, 2002 filing at pages 15-16.
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