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HISTORY OF THE PROCEEDINGS


On March 26, 2002, Frank R. Freistak, D.D.S. filed a formal complaint which alleged that PPL Electric Utilities Corporation (PPL) had "submitted incorrect data to Trans Union[
] concerning [his] credit file, which creditors would find adverse."  The alleged incorrect data consisted of a reported unpaid bill in the amount of $2.69.  In his complaint, Dr. Freistak further alleged that he had repeatedly contacted PPL to obtain a correction of the data sent to Trans Union but that PPL had failed to correct the data.  As relief, Dr. Freistak requested that PPL's certificate of public convenience be canceled.



On May 9, 2002, PPL filed an answer and new matter which denied the submission of inaccurate data to Trans Union regarding Dr. Freistak's PPL account and which alleged efforts to amicably resolve Dr. Freistak's concerns.
  Additionally, on May 9, 2002, PPL filed a preliminary motion to dismiss Dr. Freistak's complaint for insufficient substance on the alternative grounds that the complaint failed either to establish PPL's noncompliance with a settlement agreement between the parties or to allege facts supporting the requested cancellation of PPL's certificate of public convenience.  Subsequently, at the hearing on Dr. Freistak's complaint, PPL amended its answer.  By way of amendment, PPL averred that, on December 17, 2001, it had agreed to rebill Dr. Freistak according to his own meter reading, which reduced Dr. Freistak's outstanding PPL bill from $2.69 to 32¢ (Tr. 8-11; PPL Exhibit 1).  PPL also amended its answer to allege its initial belief, which was later discovered to be a mistaken belief, that reporting the 32¢ rebilling to Trans Union would automatically eliminate the $2.69 bill and any related payment delinquency from Dr.  Freistak's Trans Union credit file (Tr. 8-11).


By a letter dated May 14, 2002, Dr. Freistak filed a reply to PPL's pleadings and alleged, among other things, that his settlement with PPL was conditioned upon PPL's having Trans Union correct the credit file entry contested by him and that, as of May 14, 2002, Trans Union claimed not to have received any correspondence from PPL to request a correction of his credit file.



By a notice dated May 23, 2002, the case at Docket No. C-20027306 was set for hearing before Administrative Law Judge (ALJ) Wayne L. Weismandel.  On May 23, 2002, ALJ Weismandel issued a Prehearing Order which explained some prehearing and hearing procedures.  By a notice dated June 10, 2002, the case was reassigned from ALJ Weismandel to me. 



On July 11, 2002, a hearing was held before me on Dr. Freistak's complaint.  Dr. Freistak appeared in person to participate in the hearing.  PPL appeared telephonically to participate in the hearing through its legal counsel and its witnesses Mark A. Hoffman and Michelle LaWall‑Schmidt, who are  PPL customer contact supervisors (Tr. 94 and 143).  A 183-page transcript resulted.  Admitted into evidence were two of Dr. Freistak's exhibits and four of PPL's exhibits.



During the July 11 hearing, both Dr. Freistak and PPL were given permission to submit certain additional exhibits after the hearing subject to an opportunity for objections to be voiced by the opposing party after receipt of the exhibits.  By an order dated August 9, 2002, I admitted into evidence PPL Exhibit 5 consisting of a Universal Data Form dated April 10, 2002 and Dr. Freistak's Exhibits C and D excluding any of Dr. Freistak's handwritten commentaries which appear on the exhibits but were not corroborated by Dr. Freistak's hearing testimony.  I also clarified that Dr. Freistak's Exhibits A and B were admitted into evidence except for any of Dr. Freistak's handwritten commentaries which appear on the exhibits but were not corroborated by Dr. Freistak's hearing testimony.  Furthermore, the August 9 order admitted into evidence as ALJ Exhibit 1 a letter from PPL's Michelle LaWall-Schmidt to Pat Bataglia of Trans Union which requested that Trans Union remove PPL's April 9, 2002 inquiry from Dr. Freistak's credit file to eliminate Dr. Freistak's expressed concern about the possible effect of the inquiry on his credit file.



On August 12, 2002, I issued an order explaining the format, contents, and deadlines for filing legal briefs or memoranda of law regarding the evidence of record and any law applicable to the material facts in the case.  The date of September 13, 2002 was set for Dr. Freistak to file a legal brief or memorandum, and the date of October 15, 2002 was set for PPL to file a legal brief or memorandum.  See 52 Pa. Code §5.502.



By a letter dated August 27, 2002, Dr. Freistak averred the following:

At the July 11, 2002 hearing, PPL agreed to request Trans Union to remove from my credit file PPL's inquiry . . . made on my credit file on April 9, 2002.  I have received a copy of PPL's alleged request included in a letter dated July 15, 2002 from PPL's attorney to you.  I telephoned Trans Union today and spoke to a Wanda Henry, who informed me that PPL's inquiry is still on my file.  Additionally, there is no record of receipt of any correspondence from PPL on this matter in my file.


By an order dated August 30, 2002, I reopened the record in the case at Docket No. C-20027306.  I directed PPL, on or before September 20, 2002, to send ―by certified mail, return receipt requested― a letter asking Trans Union to remove PPL's April 9, 2002 inquiry from Dr. Freistak's credit file and to send PPL written confirmation that Trans Union had removed the inquiry.  Moreover, I directed PPL to send Dr. Freistak and me copies of its certified letter to Trans Union, the U.S. postal form certificate of mailing for the letter, and the return receipt card for the letter signed on behalf of Trans Union.  Finally, I instructed PPL to send Dr. Freistak and me copies of any received written confirmation from Trans Union of its having removed the April 9 inquiry.  I advised the parties that Dr. Freistak's August 27 letter and copies of any communications received from PPL in response to the August 30 order would be marked as ALJ exhibits and admitted into evidence by a subsequent order unless pertinent objections to the proposed exhibits were received from the parties.  I also stated that, in any subsequent order admitting the proposed ALJ exhibits, I would set new deadlines for filing legal briefs or memoranda.


By a letter dated September 13, 2002, PPL replied to Dr. Freistak's August 27 letter and to my August 30 order.  PPL sent a copy of a September 6, 2002 letter from Michelle LaWall‑Schmidt which asked Pat Bataglia of Trans Union to delete PPL's April 9, 2002 inquiry from Dr. Freistak's credit file and to provide written confirmation of the removal (ALJ Exhibit 2).  By a letter dated September 26, 2002, PPL provided proof of the certified mailing of Ms. LaWall‑Schmidt's September 6, 2002 letter to Trans Union and a copy of the return receipt card signed on behalf of Trans Union to indicate its receipt of the September 6 letter.  The September 26 letter stated that PPL had received oral confirmation from Trans Union that it had removed the April 9 inquiry from Dr. Freistak's credit file.



By an order dated October 15, 2002, I closed the evidentiary record in the case at Docket No. C-20027306 after first admitting into evidence:  ALJ Exhibit 2 (Dr. Freistak's August 27, 2002 letter), ALJ Exhibit 3 (PPL's September 6, 2002 letter), ALJ Exhibit 4 (PPL's September 13, 2002 letter) and ALJ Exhibit 5 (PPL's September 26, 2002 letter).  The October 15 order also extended the legal brief/memorandum deadline for Dr. Freistak to November 15, 2002 and for  PPL to December 11, 2002.  No legal brief or memorandum was filed by Dr. Freistak.  By a letter dated December 6, 2002, PPL advised that it would not be filing a legal brief or memorandum.
FINDINGS OF FACT


1.
Complainant is Frank R. Freistak, D.D.S., who, on January 31, 2001 and February 1, 2001, was the owner and landlord of the Shenandoah Apartments, a 60-unit apartment building in Mechanicsburg, Pennsylvania (Tr. 15 and 90).




a.
Dr. Freistak had a landlord coding agreement with PPL Electric Utilities Corporation (PPL) for PPL to place electric service to any unrented apartment in his name to avoid interruption of electric power to the apartment and for PPL to notify him by letter that service had been placed in his name (Tr. 15, 90, 95 and 106-07; PPL Exhibit 3 at p. 1).



b.
Usually, electric service to an apartment was transferred immediately from the name of the departing/former tenant to the name of an incoming/new tenant (Tr. 15).




c.
If an interval of time would be elapsing between the transfer of electric service for an apartment from the name of the departing/former tenant to the name of an incoming/new tenant, electric service for the apartment was placed in the name of Dr. Freistak as the apartment's landlord (Tr. 15 and 90).



2.
When electric service to an apartment in the Shenandoah Apartments was in the name of Dr. Freistak as the landlord, all the apartment's electrical appliances were turned off (Tr. 16).



3.
On January 20, 2001, the old tenant in Apartment No. 111 at the Shenandoah Apartments contacted PPL to request discontinuation of electric service in the tenant's name as of January 31, 2001 (Tr. 95-96).




a.
Dr. Freistak knew that the old tenant in Apartment No. 111 at the Shenandoah Apartments was going to vacate the apartment as of January 31, 2001 (Tr. 91).  




b.
Sometime before February 1, 2001, Dr. Freistak became aware that a new tenant would move into Apartment No. 111 on February 1, 2001 (Tr. 91-92).




c.
On January 24, 2001, PPL sent Dr. Freistak a letter which stated that electric service to Apartment No. 111 would be placed in his name on January 31, 2001 (Tr. 107; PPL Exhibit 3 at p. 2).



4.
Pursuant to the landlord coding agreement between PPL and Dr. Freistak, PPL placed electric service for Apartment No. 111 at the Shenandoah Apartments in Dr. Freistak's name on January 31, 2001 under account 33310-66019; discontinued service for Apartment No. 111 in Dr. Freistak's name on February 1, 2001 when service was initiated in the new tenant's name; and sent Dr. Freistak a bill labeled an "adjusted final bill" on February 2, 2001 for 29 kilowatt-hours (kwh) of usage under account 33310-66019 in the amount of  $2.69 payable no later than February 26, 2001 (Tr. 18-19, 96-97, 99 and 169; Dr. Freistak Exhibit B; PPL Exhibit 1).




a.
Page 2 of the February 2, 2001 bill (Dr. Freistak Exhibit B) contains the following definitions of meter reading types:





i.
"Actual - A reading by distribution company."





ii.
"Adjusted - We determine your usage from an actual reading we got close to the billing date."




iii.
"Customer - A reading you give distribution company."




iv.
"Estimated – Charges based on the weather and your past energy use."




b.
Page 1 of the February 2, 2001 bill shows an "actual" meter reading on January 31, 2001 and an "adjusted" meter reading on February 1, 2001 (Tr. 99; Dr. Freistak Exhibit B).




c.
On February 2, 2001, PPL sent Dr. Freistak a bill for 29 kwh of usage based on PPL's "adjusted" meter reading which reflected that PPL's "actual" January 31, 2001 meter reading at Apartment No. 111 showed a daily average of 29 kwh of electric usage at the apartment (Tr. 99, 101 and 115-16; PPL Exhibit 2).  The "adjusted" meter reading prorated the January 31, 2001 actual meter reading by dividing the total number of kwh of usage shown in the January 31, 2001 actual reading by the number of days covered by the January 31, 2001 actual reading (Tr. 101 and 115-16).



d.
Dr. Freistak considers a PPL adjusted meter reading to be a "guesstimated" meter reading based on PPL's assumption that all customers use the same amount of electricity (Tr. 20).




e.
An actual PPL meter reading taken on February 1, 2001 could have resulted in a bill for more or less than Dr. Freistak's electric usage while in possession of Apartment No. 111 based on whether the actual reading was made before or after the new tenant moved into Apartment No. 111 on February 1, 2001 (Tr. 122).



5.
When Dr. Freistak has received a PPL bill in his name and noticed that the bill was not based on an actual meter reading, Dr. Freistak has customarily read the electric meter himself and then telephoned PPL to report the "customer" reading (Tr. 17 and 21).  On February 1, 2001, Dr. Freistak took his own meter reading of 1 kwh on the PPL electric meter for Apartment No. 111 at the Shenandoah Apartments (Tr. 92; see PPL Exhibit 2).



6.
On February 7, 2001, Dr. Freistak telephonically spoke with Mark Gavura, a PPL customer service representative (Tr. 21-26, 79-80 and 107; PPL Exhibit 3 at p. 2).



a.
During the February 7, 2001 conversation, Dr. Freistak provided his own meter reading of 1 kwh for the period from January 31, 2001 to February 1, 2001, which equated to a charge of 32¢ (Dr. Freistak's Exhibits A and B).




b.
During the February 7, 2001 conversation, Mr. Gavura explained the $2.69 "adjusted" final bill and then mistakenly believed that Dr. Freistak was satisfied with the explanation and would pay the $2.69 bill (Tr. 79-81; PPL Exhibit 3 at p. 2).




c.
As a result of the February 7, 2001 conversation, Dr. Freistak expected that PPL would either issue a corrected February 2, 2001 bill based on his own meter reading or just cancel the adjusted February 2, 2001 bill and forego payment of the 32¢ due to the small size of the payment owed (Tr. 79-81).




d.
No written commemoration of the understanding of the parties to the February 7, 2001 conversation was exchanged by the parties, and no other follow-up to the February 7, 2001 conversation occurred (Tr. 27 and 82).


7.
Dr. Freistak routinely obtains copies of his credit report from national credit rating agency Trans Union, and, when he obtained his credit report from Trans Union on October 29, 2001, the report revealed that his PPL account 33310-66109 was delinquent due to his failure to pay the February 2, 2001 bill (Tr. 28; see Tr. 136, 144, 154, 162-63 and 171; see also  Dr. Freistak Exhibits C and D).



a.
Dr. Freistak contacted Trans Union to dispute the delinquency notation on his credit report, and Trans Union notified PPL of the dispute (Tr. 155).



b.
Trans Union sent PPL a dispute verification request which did not explain the nature of the customer dispute but asked that PPL verify the account information provided to Trans Union by a specified deadline (Tr. 157-58).




c.
The dispute notice from Trans Union caused Antonia Williams, a PPL customer service representative, to confirm within 5 days that Dr. Freistak's account information had been properly reported to Trans Union according to PPL's records as of November 27, 2001 (Tr. 155-58; PPL Exhibit 3 at p. 3).



8.
When Dr. Freistak obtained his credit report from Trans Union on November 30, 2001, the report contained PPL's assertion that it had properly reported his account 33310-66109 as being past due (Tr. 28).



9.
On December 17, 2001, Dr. Freistak spoke telephonically with Mark Hoffman, a PPL customer contact supervisor, about the PPL overdue account appearing on his Trans Union credit report and was informed that his February 2, 2001 PPL bill for $2.69 would be canceled; that he would be rebilled for the amount of electric usage reported in his February 2001 customer meter reading; and that Trans Union would be notified of the rebilling (Tr. 28, 85, 94, 101-03, 105-06 and 156-57; PPL Exhibit 3 at p. 4 and at p. 6).



10.
  On December 18, 2001, PPL canceled the February 2, 2001 bill for $2.69 and issued a corrected bill to Dr. Freistak for 1 kwh of usage at a charge of 32¢ payable on or before January 8, 2002 (Tr. 28-29, 85, 102 and 105; Dr. Freistak Exhibit A; PPL Exhibits 1 and 3 at pp. 5‑6).



a.
As of December 18, 2001, PPL believed that the cancellation of the February 2, 2001 bill for $2.69 and rebilling for 32¢ would automatically eliminate any reference on Dr. Freistak's credit report to an overdue payment originally owed on the $2.69 bill (Tr. 102-03, 105-06 and 156-57).



b.
PPL communicated the bill cancellation and rebilling to Trans Union in PPL's monthly automated submission of customer account billing and payment information to Trans Union (Tr. 157).



11.
On December 26, 2001, Dr. Freistak sent PPL payment for the December 18, 2001 corrected bill in the amount of 32¢ (Tr. 28).


12.
On February 1, 2002, Dr. Freistak obtained a copy of his credit report from Trans Union, and the report did not show a deletion of the delinquent PPL account entry to reflect a cancellation of the February 2, 2001 bill for $2.69 (Tr. 29).




a.
On February 14, 2002, Dr. Freistak spoke telephonically with Kaye (last name unknown) at PPL (Tr. 29 and 83).  Kaye transferred Dr. Freistak's call to PPL supervisor Shelly Ortiz, and Dr. Freistak left a voicemail message which requested a return call from Ms. Ortiz (Tr. 29).




b.
On February 15, 2002, Dr. Freistak spoke telephonically with Mike (last name unknown) at PPL but was not able to resolve his credit report concern (Tr. 30 and 83).




c.
Dr. Freistak contacted Trans Union to dispute the delinquency notation on his credit report, and Trans Union sent PPL a dispute verification request which did not explain the nature of the customer dispute but asked that PPL verify the account information provided to Trans Union by a specified deadline (Tr. 156-58).



d.
The dispute notice from Trans Union caused Antonia Williams at PPL to confirm within 5 days that Dr. Freistak's account information had been properly reported to Trans Union according to PPL's records as of March 5, 2002 (Tr. 156-58; PPL Exhibit 3 at p. 7).



13.
On March 15, 2002, Dr. Freistak obtained a copy of his credit report from Trans Union, and the report did not show a correction of the delinquent PPL account entry to reflect a cancellation of the February 2, 2001 bill for $2.69 (Tr. 30 and 34-35).


14.
On April 9, 2002, Dr. Freistak spoke telephonically with PPL's Mark Hoffman about having the PPL delinquent account notation deleted from his Trans Union credit report (Tr. 110; PPL Exhibit 3 at p. 8).




a.
PPL offered to remove Dr. Freistak from landlord coding to avoid his receiving prorated bills based on a former tenant's electrical usage at an apartment (Tr. 111-12; PPL Exhibit 3 at pp. 8-9).



b.
PPL agreed to send a transaction notice to Trans Union to eliminate the delinquent account notation from Dr. Freistak's credit report (Tr. 111-12; PPL Exhibit 3 at 8-9).



c.
PPL's Mark Hoffman referred the credit report problem to Michelle LaWall‑Schmidt, a PPL customer contact supervisor, so that she could notify Trans Union to correct Dr. Freistak's credit report (Tr. 113 and 114).



15.
On April 10, 2002, PPL's Michelle LaWall-Schmidt sent Trans Union a manual notice called a Universal Data Form which explicitly requested the deletion of the PPL delinquent account notation from Dr. Freistak's credit report and stated that no late payments had been made by Dr. Freistak on PPL account 33310-66019 (Tr. 113, 145, 148-54 and 162; PPL Exhibit 5).


16.
An April 22, 2002 copy of Dr. Freistak's credit report from Trans Union contained the notation "Maximum delinquency of  90+ days occurred in 02/2001" on PPL account 33310-66019 (Tr. 31-32 and 33-34; Dr. Freistak Exhibit C).




a.
Regarding Dr. Freistak's PPL account, the credit report contained the notation "Status as of 02/2001:  paid or paying as agreed" (Tr. 32; Dr. Freistak Exhibit C).



b.
Regarding Dr. Freistak's PPL account, the credit report contained the notations "Verif[ie]d 01/2002" and "Balance:  $0" and "Most Owed:  $0"  (Tr. 35; Dr. Freistak Exhibit C).



c.
Regarding Dr. Freistak's PPL account, the credit report contained the notation "In prior 1 month from date closed 1 time 90 or more days late" (Tr. 32; Dr. Freistak Exhibit C).




d.
 Dr. Freistak's PPL account 33310-66019 was listed on pages 1 and 2 of the April 22, 2002 credit report as an account containing "information which some creditors may consider to be adverse," namely, the notations that Dr. Freistak was 90 days or more late in paying a PPL bill for account 33310-66019 (Tr. 35).



e.
Except for Dr. Freistak's PPL account 33310-66019, all of Dr. Freistak's other accounts ―whether with PPL or other entities― were preceded in the April 22, 2002 credit report by the notation that they were "reported with no adverse information" (Tr. 32-33; Dr. Freistak Exhibit C at pp. 2-7).


17.
The April 22, 2002 credit report listed an inquiry from PPL on April 9, 2002 and inquiries from two other companies (Tr. 159-60; Dr. Freistak's Exhibit C at p. 6).



a.
A notation on the credit report indicated that these inquiries would remain on Dr. Freistak's credit report for two years (Tr. 48; Dr. Freistak's Exhibit C at p. 6).



b.
The April 9, 2002 inquiry was made by PPL in an effort to verify what information about Dr. Freistak's PPL account 33310-66019 appeared on Dr. Freistak's credit report from Trans Union (Tr. 159-60).



c.
At the July 11, 2002 hearing on Dr. Freistak's complaint, PPL agreed to send a letter to Trans Union to have PPL's April 9, 2002 inquiry removed from Dr. Freistak's credit report (Tr. 160).



d.
As of April 9, 2002, PPL did not have the "functionality" to request a glance report from Trans Union to see only the PPL account information shown on Dr. Freistak's credit report (Tr. 168-69).


18.
Sometime between April 22 and May 14, 2002, Dr. Freistak contacted Trans Union to dispute the delinquency notation on his credit report, and Trans Union sent PPL a dispute verification request which asked that PPL verify the account information provided to Trans Union by a specified deadline (Tr. 156-58).  The dispute notice from Trans Union caused Antonia Williams at PPL to confirm within 5 days that, according to PPL's records as of May 14, 2002, Dr. Freistak did not have an overdue PPL account and that Trans Union should amend Dr. Freistak's credit report to show no past due amount owed on PPL account 33310-66019 (Tr. 158; PPL Exhibit 3 at p. 10).


19.
A June 25, 2002 Trans Union glance report of PPL accounts shown on Dr. Freistak's credit report showed that PPL account 33310-66109 no longer appeared on Dr. Freistak's credit report from Trans Union (Tr. 49 and 160‑61; PPL Exhibit 4).



20.
A June 28, 2002 copy of Dr. Freistak's credit report from Trans Union contained no references of any kind to Dr. Freistak's PPL account 33310-66019 (Tr. 43, 45‑47 and 161-62; Dr. Freistak Exhibit D).



21.
The June 28, 2002 credit report from Trans Union listed an inquiry from PPL on April 9, 2002 and inquiries from two other companies (Tr. 48; Dr. Freistak's Exhibit D at p. 5).  A notation on the credit report indicated that these inquiries would remain on Dr. Freistak's credit report for two years (Tr. 48; Dr. Freistak Exhibit D at p. 5).


22.
According to notations on Dr. Freistak's April 22, 2002 and June 28, 2002 credit reports from Trans Union, an inquiry appearing on Dr. Freistak's credit report indicates that a company has received Dr. Freistak's credit report (Tr. 49-50; Dr. Freistak's Exhibits C at p. 6 and D at p. 5).




a.
An inquiry on Dr. Freistak's credit report is visible to creditors who read the report (Tr. 49-50; Dr. Freistak's Exhibits C at p. 6 and D at p. 5).



b.
Creditors may address an inquiry to Trans Union in order to evaluate Dr. Freistak's creditworthiness (Tr. 49-51).




c.
The number of inquiries appearing on Dr. Freistak's credit report may indicate entities from which Dr. Freistak has sought credit (Tr. 50).



d.
Explanatory notations on Dr. Freistak's April 22 and June 28, 2002 credit reports state:  "A common misperception is that inquiries will always negatively impact a credit score.  Typically, the presence of inquiries on the credit file has only a small impact on the credit score.  Inquiries have less impact than delinquencies, balances owed, and the length of time you have used credit" (Dr. Freistak's Exhibits C at p. 10 and D at p. 8).



e.
Explanatory notations on Dr. Freistak's April 22 and June 28, 2002 credit reports specify that an individual's credit score rests on a combination of factors including overdue payments, total outstanding debt, the overall length of time that credit has been used, the different types of credit being used, the amount of credit being used in relation to the amount available to the individual, and how often or recently applications for credit have been made by the individual (Dr. Freistak's Exhibits C at p. 10 and D at p. 8).




f.
Explanatory notations on Dr. Freistak's April 22 and June 28, 2002 credit reports clarify that, in deciding whether to extend credit to an individual, lenders typically consider not only an individual's credit score but also the individual's income, employment and previous credit experience with the lender (Dr. Freistak's Exhibits C at p. 10 and D at p. 8).



23.
PPL does not have control over Trans Union's actions and cannot compel Trans Union to correct a customer's account information by a certain deadline (Tr. 89 and 158-59).


24.
Each month, PPL sends Trans Union an automated submission of billing and payment information for all PPL customers (Tr. 136, 144 and 154).



a.
Information sent to Trans Union includes whether customer accounts are paid timely, untimely or not at all (Tr. 144).




b.
Information is sent to Trans Union about all customer accounts regardless of the size of the bill; the amounts billed to a customer, as well as the billing dates, are included in the information sent to Trans Union about a customer's account (Tr. 144, 162-63 and 171).


25.
To alleviate Dr. Freistak's concern about the possible effect of a PPL inquiry on his credit report, PPL's Michelle LaWall-Schmidt sent Pat Bataglia of Trans Union two written requests for Trans Union to remove PPL's April 9, 2002 inquiry from Dr. Freistak's credit report (Tr. 160; ALJ Exhibits 1, 3, 4 and 5).



a.
The second written request was sent to Trans Union by certified mail, return receipt requested (ALJ Exhibits 3 and 5).



b.
Trans Union orally informed PPL that it had removed PPL's inquiry from Dr. Freistak's credit report (ALJ Exhibit 5).
DISCUSSION


As the complainant, Dr. Freistak has the burden of proving by a preponderance of the credible, competent, probative evidence of record that PPL has violated a provision of the Public Utility Code,
 a Commission regulation or a Commission order.  Re United Mine Workers of America, 77 Pa. PUC 230 (1992); Rush v. Pennsylvania‑American Water Co., 75 Pa. PUC 49 (1991); Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980); 66 Pa. C.S. §332(a)‑(b); 52 Pa. Code §§5.21(a) and 5.22(a)(4).  The expression preponderance of the evidence means that a party must present factual proof which is more persuasive than the factual proof presented by the opposing party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The evidence presented must be that which a reasonable mind might accept as adequate to support a conclusion.  Norfolk and Western Railway Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Pennsylvania Labor Relations Board v. Kaufmann Department Stores, Inc., 
345 Pa. 398, 29 A.2d 90 (1942); Murphy v. Pennsylvania Department of Welfare, 85 Pa. Cmwlth. Ct. 23, 480 A.2d 382 (1984).
I.
ADJUSTED FINAL BILL


The first issue raised by Dr. Freistak is whether PPL acted improperly by sending him an "adjusted" final bill.



On January 31, 2001 and February 1, 2001, Dr. Freistak was the owner and landlord of the Shenandoah Apartments in Mechanicsburg, Pennsylvania (Fact-findings 1 and 4).  Dr. Freistak and PPL entered into a landlord coding agreement for the purpose of maintaining uninterrupted electric service to unrented apartments at the Shenandoah Apartments (Fact‑findings 1.a and 1.c).  Pursuant to the landlord coding agreement, electric service to Apartment No. 111 at the Shenandoah Apartments was placed in Dr. Freistak's name on January 31, 2001 when service was discontinued in the old tenant's name because the old tenant had moved from the apartment (Fact-findings 3., 3.a, 3.b, and 4).  Also in accordance with the landlord coding agreement, electric service to Apartment No. 111 at the Shenandoah Apartments was discontinued in Dr. Freistak's name on February 1, 2001 when service was initiated in the name of a new tenant who had taken possession of the apartment (Fact-findings 3., 3.a, 3.b, and 4).


On February 2, 2001, PPL sent Dr. Freistak an "adjusted" final bill in the amount of  $2.69 for 29 kilowatt-hours (kwh) of electric usage (Fact-finding 4).  Page 2 of the bill defined an adjusted bill as a bill based on an actual meter reading taken by PPL close to the billing date (Fact‑finding 4.a.ii).  PPL witness Mark Hoffman credibly explained that the February 2, 2001 adjusted bill was premised on a proration of PPL's actual January 31, 2001 meter reading at Apartment No. 111 (Fact-findings 4, 4.b and 4.c).  The proration showed a daily average of 29 kwh of electric usage at Apartment No. 111 for the period covered by the January 31, 2001 meter reading (Fact‑finding 4.c).


Dr. Freistak considers a PPL adjusted meter reading to be a "guesstimated" meter reading based on PPL's assumption in prorating the last actual meter reading at an apartment that the new PPL customer at the apartment will use the same amount of electricity as the last PPL customer at the apartment (Fact-finding 4.d).  Dr. Freistak observes that, when electric service for an apartment is in his name, he has all the electrical appliances turned off and thus his electrical usage should be less than a tenant's usage (Fact‑finding 2).  Therefore, Dr. Freistak argues that PPL acted improperly in issuing an adjusted bill to him on February 2, 2001.


My research has not disclosed any legal precedent which requires a bill to be based solely on an actual meter reading.  See, e.g., the Commission regulation at 52 Pa. Code §56.12(2) which permits a utility to compute a customer's bill according to the utility's estimated reading of the customer's meter; 52 Pa. Code §56.15(2) which describes the billing information that a utility must provide to customers, including whether or not a bill has been estimated.  The lack of a mandate for actual meter readings as the foundation for every bill is consistent with the impracticality and inherent costs of requiring readings by utility employees in all instances such as, in the present case, when two consecutive days (January 31, 2001 and February 1, 2001) of readings of the same meter would have been needed in order to issue both the old tenant at Apartment No. 111 and Dr. Freistak bills based on actual meter readings by PPL personnel.


While an actual utility meter reading is not a required basis for a utility bill, there exists a method by which a customer can always be billed based on actual meter readings, namely, the customer can report his own meter readings to the utility.  See, e.g., the Commission regulation at 52 Pa. Code §56.12(2).  Dr. Freistak acknowledges that, when he has received "adjusted" bills from PPL, he has routinely provided PPL with his own meter readings so that PPL can rebill him based on his own actual meter readings (Fact-findings 5 and 6).


Moreover, PPL witness Hoffman credibly asserted that, even if PPL had made an actual meter reading on February 1, 2001 as the basis for computing Dr. Freistak's final bill, the reading could nevertheless have resulted in a bill for somewhat more or less than the electric usage attributable to Dr. Freistak's possession of Apartment No. 111 because PPL would not have known the exact time on February 1, 2001 when Dr. Freistak relinquished possession of Apartment No. 111 to the new tenant (Fact‑finding 4.e).  Therefore, if PPL had made an actual meter reading on February 1, 2001 after the new tenant had taken possession of Apartment No. 111, the reading could have included some electric usage attributable to the new tenant (Fact‑finding 4.e).



Consequently, I conclude that PPL did not violate a provision of the Public Utility Code, a Commission regulation or a Commission order by issuing Dr. Freistak an "adjusted" final bill.  I note that PPL's use of either adjusted or estimated bills should not be an issue in the future because, by September of 2004, PPL expects to have installed automated, remote meter reading devices which will enable it to obtain hourly meter readings for all customers throughout its service territory.  Cammauf v. PPL Electric Utilities Corp., C-20028209 (Initial Decision dated July 11, 2003); see 66 Pa. C.S. §332(e); 52 Pa. Code §§5.406(a)(1), 5.408 and 56.12(5).

II.
CREDIT REPORT


The second issue raised by Dr. Freistak is whether PPL acted improperly in its transmission of his account information to Trans Union.



Pursuant to section 1501 of the Public Utility Code,
 the Commission may evaluate the reasonableness of a utility's provision of customer billing data to a credit reporting agency.  Lippert v. Metropolitan Edison Co., C-20016213 (order adopted September 25, 2002, entered September 27, 2002);  Goldstein v. Pennsylvania Power and Light Co., C-00981227 (opinion and order adopted April 29, 1999, entered April 30, 1999) at p. 10, reconsideration denied, (opinion and order adopted May 21, 1999, entered May 24, 1999), aff'd, (Pa. Cmwlth. Ct. No. 1293 C.D. 1999, filed October 23, 2000); Gillespie v. Pennsylvania Electric Co., C-00957568 (order entered July 29, 1996); Milisits v. Equitable Gas Co., C-00935377 (order entered May 3, 1995).


If the Commission were to hold that PPL acted unreasonably, the Commission could require PPL to pay a civil, monetary penalty to the State Treasury, 66 Pa. C.S. §§3301 and 3315, but the Commission could not award damages (compensation) to Dr. Freistak even if he could prove that he sustained a loss of credit or other injury.  Goldstein; Watson v. Bell Telephone Co. of Pennsylvania, 47 Pa. PUC 400 (1974).

A.
Reporting $2.69 Bill



I begin by considering whether PPL acted unreasonably when it initially informed Trans Union that Dr. Freistak had been billed $2.69 on February 2, 2001.


On February 1, 2001, Dr. Freistak took his own meter reading of 1 kwh on the PPL electric meter for Apartment No. 111 at the Shenandoah Apartments (Fact-finding 5).  If premised on Dr. Freistak's meter reading, the final bill for electric service in Dr. Freistak's name to Apartment No. 111 would have been in the amount of 32¢ (Fact-finding 6).


It is undisputed that Dr. Freistak reported his meter reading of 1 kwh of electric usage at Apartment No. 111 to PPL on February 7, 2001 after PPL had issued its February 2, 2001 adjusted final bill in the amount of $2.69 (Fact‑findings 4 and 6).  As discussed under the heading I. Adjusted Final Bill, PPL did not act improperly in issuing the February 2, 2001 "adjusted" bill.  Consequently, I conclude that, when PPL first notified Trans Union that Dr. Freistak had been billed $2.69 on February 2, 2001, PPL acted reasonably in doing so.

B.
Reporting Overdue $2.69 Payment


Next, I analyze whether PPL acted unreasonably in notifying Trans Union that Dr. Freistak's payment of the $2.69 "adjusted" bill was overdue. 



From February of 2001 to December of 2001, PPL followed its usual practice of sending Trans Union an automated submission of billing and payment information for all its customers including the issuance to Dr. Freistak of the February 2, 2001 "adjusted" final bill for $2.69 and Dr. Freistak's nonpayment of the bill over the succeeding months (Fact-findings 7, 7.c, 8, 9, 10, 10.b and 24).  Copies of Dr. Freistak's Trans Union credit report from October 29 and November 30, 2001 showed that Dr.  Freistak was more than 90 days late in paying PPL but did not show that Dr. Freistak had an outstanding PPL balance of just $2.69 (see Fact-findings 7, 8, 16 and 16.c).



PPL witness Hoffman credibly testified that, according to PPL's computerized records kept in the ordinary course of business, Dr. Freistak spoke on February 7, 2001 with Mark Gavura, a PPL customer service representative, who explained the $2.69 "adjusted" final bill and then mistakenly believed that Dr. Freistak was satisfied with the explanation and would pay the bill (Fact‑finding 6.b).  As revealed by Dr. Freistak's credible testimony, Dr. Freistak mistakenly believed that Mr. Gavura understood his continuing dissatisfaction with the $2.69 bill and that PPL would cancel the bill and then either send him a corrected bill for 32¢ or forego payment of the 32¢ due to the small size of the payment owed (Fact-finding 6.c).


No written commemoration of the understanding of the parties to the February 7, 2001 telephone conversation was exchanged by the parties, and no other follow-up to the February 7, 2001 conversation occurred (Fact-finding 6.d).  The mutual confusion about what payment Dr. Freistak owed persisted until December 17, 2001 when Dr. Freistak telephonically spoke with Mr. Hoffman to protest the $2.69 adjusted bill and to request that the bill be recalculated with his customer meter reading (Fact-finding 9).


Given the parties' mutual confusion as a result of the February 7 conversation and the parties' mutual inaction until the December 17 conversation, I conclude that, when the February 26, 2001 deadline for paying the $2.69 bill passed without PPL's receipt of any payment or related communication from Dr. Freistak, PPL acted reasonably in notifying Trans Union that payment was overdue on Dr. Freistak's PPL account for service to Apartment No. 111.  


Moreover, insofar as Dr. Freistak requests a determination that the PPL delinquent account listing on his Trans Union credit report negatively affected his credit, the credible evidence of record does not support such a determination.  Dr. Freistak's April 22, 2002 Trans Union credit report describes Dr. Freistak's PPL account as containing "information which some creditors may consider to be adverse" (Fact‑finding 16.d).  However, explanatory notations on Dr. Freistak's April 22 credit report specify that an individual's credit score rests on a combination of factors including overdue payments, total outstanding debt, the overall length of time that credit has been used, the different types of credit being used, the amount of credit being used in relation to the amount available to the individual, and how often or recently applications for credit have been made by the individual (Fact-findings 22.d and 22.e).  Other explanatory notations on Dr. Freistak's April 22 credit report clarify that, in deciding whether to extend credit to an individual, lenders typically consider not only an individual's credit score but also the individual's income, employment and previous credit experience with the lender (Fact‑finding 22.f).  Therefore, the impact, if any, of the PPL delinquent account listing is impossible to ascertain from the evidence of record. 
C.
Correcting Reported Billing Information


I now examine the reasonableness of the actions taken by PPL after December 17, 2001 to notify Trans Union that Dr. Freistak's account had been rebilled and was not delinquent.


The credible testimony of Dr. Freistak and PPL witness Hoffman establishes that, Dr. Freistak spoke telephonically on December 17, 2001 with Mr. Hoffman who agreed to cancel the February 2, 2001 "adjusted" bill for $2.69; to rebill Dr. Freistak for 32¢ pursuant to the customer meter reading; and to have Trans Union notified of the rebilling (Fact‑finding 9).  Dr. Freistak contacted PPL on December 17, 2001 after discovering that his PPL account for Apartment No. 111 was listed as delinquent on October 29 and November 30, 2001 copies of his Trans Union credit report (Fact-findings 7 and 8).


On December 18, 2001, PPL canceled the $2.69 adjusted final bill and issued a corrected bill for 32¢ (Fact-finding 10).  Mr. Hoffman believed that the cancellation of the $2.69 bill and its replacement by the 32¢ bill would automatically eliminate any reference on Dr. Freistak's Trans Union credit report to a delinquent payment for service to Apartment No. 111 inasmuch as the delinquency had stemmed from nonpayment of the $2.69 bill (Fact‑findings 10.a and 12).  Although Trans Union was informed that PPL had canceled the $2.69 bill and had issued a corrected bill for 32¢ which was paid by Dr. Freistak on December 26, 2001, copies of Dr. Freistak's Trans Union credit report obtained on February 1 and March 15, 2002 still showed a delinquent PPL account for service to Apartment No. 111 (Fact‑findings 10.b, 11, 12 and 13).



On April 9, 2002, Dr. Freistak spoke telephonically with Mr. Hoffman in a further effort to have the delinquent PPL account notation removed from his Trans Union credit report, and Mr. Hoffman stated that Trans Union would be sent a transaction notice to correct Dr. Freistak's credit report (Fact-finding 14).  As confirmed by the credible testimony of PPL witness Michelle LaWall‑Schmidt, Trans Union was sent an April 10, 2002 transaction notice which explicitly requested deletion of the PPL delinquent account notation from Dr. Freistak's credit report, but the notation nevertheless appeared on an April 22, 2002 copy of Dr. Freistak's credit report (Fact‑findings 15, 16 and 16.c).


On May 14, 2002, PPL verified for Trans Union that Dr. Freistak did not have a delinquent PPL account (Fact-finding 18).  Neither a June 25, 2002 Trans Union glance report regarding all of Dr. Freistak's PPL accounts nor a June 28, 2002 copy of Dr. Freistak's Trans Union credit report includes any reference to a delinquent PPL account (Fact‑findings 19 and 20).


I conclude that PPL took reasonable actions to have Trans Union correct Dr. Freistak's credit report.  As soon as PPL understood that Dr. Freistak was still contesting his February 2, 2001 adjusted final bill for $2.69, PPL immediately canceled the contested $2.69 bill and substituted a corrected bill for 32¢ based on Dr. Freistak's meter reading.  PPL then sent the corrected billing information to Trans Union in its monthly automated submission of customer data to Trans Union.  Mr. Hoffman's belief that the corrected billing information would result in the deletion of any reference to Dr. Freistak's nonpayment of the $2.69 bill was a logical, albeit mistaken, assumption.  As soon as PPL learned that Dr. Freistak's Trans Union credit report still showed an overdue payment despite PPL's automated submission of corrected billing information to Trans Union, PPL sent Trans Union a manual transaction notice which explicitly requested deletion of the PPL delinquent account notation from Dr. Freistak's credit report.  PPL responded to Trans Union's follow-up request for verification of the status of Dr. Freistak's account by affirming that Dr. Freistak's PPL account was not delinquent.


Much of the difficulty in obtaining a correction of Dr. Freistak's credit report arose from Trans Union's failure to recognize the cancellation of the $2.69 bill as the elimination of any claimed basis for a delinquent payment and Trans Union's delay in responding to PPL's explicit request for removal of any delinquent payment reference.  The actions or inactions of Trans Union cannot be imputed to PPL because, as credibly asserted by PPL witness LaWall‑Schmidt and conceded by Dr. Freistak, PPL does not have control over Trans Union (Fact‑finding 23).
D.
Deleting PPL Inquiry


Finally, I review the reasonableness of PPL's April 9, 2002 inquiry about Dr. Freistak's Trans Union credit report and the reasonableness of PPL's effort to have the inquiry deleted from Dr. Freistak's credit report.



An inquiry on a credit report indicates that the inquiring company has received a copy of the credit report, and the inquiry is visible to all creditors who obtain the report (Fact‑findings 22 and 22.a).  Creditors may address an inquiry to Trans Union in order to evaluate Dr. Freistak's creditworthiness, and the number of inquiries appearing on Dr. Freistak's credit report may indicate entities from which Dr. Freistak has sought credit (Fact-findings 22.b and 22.c).  The April 22, 2002 and June 28, 2002 copies of Dr. Freistak's credit report reveal a PPL inquiry dated April 9, 2002 as well as inquiries from two other companies (Fact-findings 17 and 21).  Explanatory notations on the April 22 and June 28 copies of the credit report state:  "A common misperception is that inquiries will always negatively impact a credit score.  Typically, the presence of inquiries on the credit file has only a small impact on the credit score.  Inquiries have less impact than delinquencies, balances owed, and the length of time you have used credit" (Fact-finding 22.d).


When, on April 9, 2002, Dr. Freistak advised PPL that Trans Union continued to show his PPL account as delinquent (Fact-finding 14), PPL's LaWall‑Schmidt immediately responded by contacting Trans Union to obtain a copy of Dr. Freistak's credit report for the purpose of determining the listed status of Dr. Freistak's PPL account (Fact findings 14.c, 17 and 17.b).  At the hearing on his complaint, Dr. Freistak expressed concern about the possible effect of having the April 9, 2002 PPL inquiry appear on his Trans Union credit report (Fact‑finding 22).



Ms. LaWall-Schmidt credibly testified that, to enable PPL to ascertain the status of Dr. Freistak's PPL account as recorded by Trans Union, she asked Trans Union on April 9, 2002 for a copy of Dr. Freistak's credit report (i.e., made an inquiry) because PPL then lacked the "functionality" to request a glance report which would reveal just Dr. Freistak's PPL account information and which, accordingly, would not appear on Dr. Freistak's credit report (Fact‑findings 17.b and 17.d).  To resolve Dr. Freistak's concern about any potential impact of the PPL inquiry, Ms. LaWall‑Schmidt sent Trans Union two written requests for Trans Union to remove PPL's April 9, 2002 inquiry from Dr. Freistak's credit report, and the second written request was sent by certified mail, return receipt requested (Fact-findings 25 and 25.a).  Trans Union orally informed PPL that it had complied with PPL's written requests to delete the PPL inquiry (Fact‑finding 25.b)


I conclude that PPL acted reasonably in making its April 9 inquiry to seek confirmation of the information being reported by Trans Union for Dr. Freistak's PPL account.  The credible evidence of record reveals that, at the time of the inquiry, PPL did not have another method for verifying what PPL account information actually appeared on Dr. Freistak's Trans Union credit report.  Additionally, I conclude that, as soon as Dr. Freistak sought removal of the April 9 inquiry from his credit report, PPL acted reasonably to request Trans Union's deletion of the inquiry by promptly sending Trans Union a written request for deletion and subsequently using certified mail to send Trans Union a follow-up written request for deletion.


Furthermore, insofar as Dr. Freistak requests a determination that the PPL inquiry on his Trans Union credit report had a detrimental effect on his credit, the credible evidence of record does not support such a determination.  When PPL's inquiry appeared on Dr. Freistak's credit report, the credit report also displayed inquiries from two other companies and contained the explanatory notations that inquiries have a "small impact" on a credit score in proportion to other factors and that it is a "misperception . . . that inquiries will always negatively impact a credit score" (Fact-findings 17 and 22.d).  Thus, the effect, if any, of the PPL inquiry is impossible to ascertain from the evidence of record.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the complainant, Dr. Freistak had the burden of proof and did not carry it.  66 Pa. C.S. §332(a)‑(b).


3.
PPL has not violated any provision of the Public Utility Code, Commission regulation or Commission order by billing Dr. Freistak or reporting the billing information to Trans Union.  66 Pa. C.S. §1501; 52 Pa. Code §§5.21(a) and 5.22(a)(4).


4.
PPL acted properly in sending Dr. Freistak an adjusted final bill for $2.69.  See 52 Pa. Code §§56.12(2) and 56.15(2).



5.
PPL acted reasonably in notifying Trans Union that it had billed Dr. Freistak $2.69 and that Dr. Freistak had not paid the bill.



6.
PPL acted properly in revising Dr. Freistak's final bill from $2.69 based on an adjusted meter reading to 32¢ based on a customer meter reading.  See 52 Pa. Code §56.12(2).



7.
PPL acted reasonably in trying to have Trans Union correct Dr. Freistak's credit report to show the rebilling from $2.69 to 32¢ and the resultant lack of a delinquency stemming from nonpayment of the $2.69.



8.
Because PPL was then incapable of soliciting a glance report from Trans Union, PPL acted reasonably in making the April 9, 2002 inquiry about Dr. Freistak's Trans Union credit report so that it could verify the PPL account information actually shown on the report.



9.
PPL acted reasonably in trying to alleviate Dr. Freistak's concerns about its inquiry by promptly requesting that Trans Union remove its April 9, 2002 inquiry from Dr. Freistak's credit report.

ORDER


THEREFORE,



IT IS ORDERED:  That the formal complaint filed by Frank R. Freistak, D.D.S. against PPL Electric Utilities Corporation at Docket No. C-20027306 is hereby denied.

Dated:  July 25, 2003

















Debra Paist








Administrative Law Judge
�	Trans Union is a national credit rating agency (Fact-finding 7). 


�	While the case was undergoing mediation review in the Pennsylvania Public Utility Commission's Office of Administrative Law Judge, PPL submitted a certificate of satisfaction to close the case based on what it perceived to be certain agreements between Dr. Freistak and PPL.  See 52 Pa. Code §5.24(b) (the respondent utility may submit a certificate of satisfaction on behalf of both parties).  Subsequently, Dr. Freistak submitted a letter dated April 22, 2002, which stated that his credit file with Trans Union was not yet corrected and that he consequently wanted to proceed with his complaint.  Given the mediation review and the parties' settlement efforts, PPL's answer was filed nunc pro tunc, and  I conclude that the nunc pro tunc filing is reasonable and permissible under 52 Pa. Code §§1.2 and 1.15(a)(1).	 


�	66 Pa. C.S. §§101-3316. 


�	66 Pa. C.S. §1501.
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