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HISTORY OF THE PROCEEDING
On January 9, 2003, Rosetta Allen (Ms. Allen) filed a Formal Complaint against PECO Energy Company (PECO) alleging a financial inability to pay her electric bills and requesting a lower payment arrangement.  On January 30, 2003, PECO filed an answer denying the material allegations of the Complaint.
By Telephone Hearing Notice dated April 25, 2003, the parties were notified that an Initial Telephone Hearing was scheduled for Wednesday, July 16, 2003 at 2:00 p.m.  This case was assigned to me pursuant to 52 Pa. Code §56.174.  
On April 29, 2003, I issued a Prehearing Order advising the parties of applicable procedures regarding advanced submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order noted the date and time of the scheduled hearing, and advised the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.
In accordance with the provisions of the Prehearing Order, by cover letter dated July 2, 2003, PECO submitted three copies of two (2) proposed exhibits for possible use at the Initial Telephone Hearing.  
The telephonic hearing was held, as scheduled, on July 16, 2003.  Ms. Allen appeared pro se at the hearing and testified on her own behalf.  PECO was represented by Priya Sankar, Esq. who presented the testimony of one (1) witness, Robin White, and introduced two (2) exhibits.  PECO Exhibit 1 (copy of BCS decision) was admitted into the record.  Ms. Sankar requested permission to submit an amended Exhibit 2 (account statement) because the document previously submitted as Exhibit 2 was incomplete. This request was granted and at my request, Ms. Sankar also submitted PECO late filed Exhibit 3 (computer printout of payment arrangements).  PECO Exhibits 2 and 3 were admitted into the record and the record was closed by Interim Order dated July 28, 2003.
FINDINGS OF FACT
1. Ms. Allen resides at 1349 Elmwood Avenue, Sharon Hill, Pennsylvania and receives electric service from PECO at that address.
2. The house has three bedrooms, a living room, kitchen and finished basement.

3. Ms. Allen is the legal guardian of her nephew.  He, his girlfriend and their two children live with her. She also has custody of another child who resides with her.
4. Ms. Allen’s nephew is 20-years old.  He is a full-time student at Widener University.  He is not employed.  His girlfriend is a high school senior.  As of the hearing date she was attending summer school and expects to receive her diploma at the end of the summer.  She does not work.  Ms. Allen expects that they will get jobs once they finish school and either contribute to the household expenses or move into a place of their own.
5. The child Ms. Allen has custody of suffers from Aicardi Syndrome, a rare congenital disease which causes seizures.  This child is completely dependent for her care and requires use of a feeding machine which runs from 8:00 a.m. until 8:00 p.m.
6. Ms. Allen has eight grandchildren who she baby-sits five days a week.  She receives $500 per month for this service.  She also receives $137 a month from public assistance and $268 a month from Social Security Disability.

7.  Ms. Allen receives $300 per month in food stamps.  

8. Ms. Allen’s home uses electricity for cooking, lighting and to power the following electrical appliances:  refrigerator, microwave, four TV’s, two VCR’s, a DVD player, stereo, computer, an oscillating fan, three window unit air conditioners, a storage freezer and a washing machine and dryer.  A mini-nebulizer, sleep apnea machine and feeding machine, required for treatment of medical conditions, are also powered by electricity and used daily.  



9.
Ms. Allen suffers from asthma which requires the use of a mini-nebulizer.  She also suffers from sleep apnea which is treated with a sleep apnea machine.


10.
Ms. Allen’s regular, reoccurring monthly household expenses (excluding electric) include:



Reasonable Includable Expenses: 
Rent




$320.00
Oil (heat)




$  93.00

Telephone




$  25.00

Water




$  59.73
Food 




$170.00

Total:
$667.73
Other Claimed Expenses:

Additional Telephone Expense

$ 29.00

Cable TV & Internet Service


$105.00

Clothing


$  75.00

Auto Loan


$360.00

Gasoline


$  80.00

Auto Insurance


$119.00

Credit Card Payments


$  75.00


Total:
$843.00
Total Monthly Expenses:

$1510.73
11.
Ms. Allen monthly income includes:

Public Assistance


$137.00
Babysitting


$500.00

Social Security Disability

$268.00


Total Monthly Income:
$905.00
12.
On December 17, 2002, the Commission’s Bureau of Consumer Services issued a decision at Case No. 1148495 directing Ms. Allen to make a lump sum payment of $1954 and then pay her monthly budget bills (calculated under PECO’s CAP rate) plus $15 per month towards her overdue account balance.   
13.
Since the BCS decision was issued payments totaling $1098.17 and a CAP charge off of $500 have been credited to Ms. Allen’s account.
14.
As of July 16, 2003, Ms. Allen had an overdue account balance with PECO of $3910.53. 
DISCUSSION
In her Formal Complaint, Ms. Allen alleged an inability to pay her electric bills.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).   
To satisfy this burden, the complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  
A public utility is entitled to full payment for service provided to customers and all customers have an obligation to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637(1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100(1982), Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No. Z-8712758.  

Ms. Allen is currently enrolled in PECO’s CAP rate program.  Through her participation in this program she receives a fifty percent (50%) discount on the first five hundred kilowatt hours of electricity used per month. 
Payment plans established by the Commission are, in fact, financed by other utility customers, therefore, the Commission permits the consideration of only reasonable household expenses when setting up such a plan.  Any expenses deemed, by the Commission, to not be reasonable must be disallowed.  The rationale behind this is that a customer should not be able to choose to pay certain less necessary expenses (such as cable TV) instead of their utility bills thereby causing other rate payers (many of whom also find it difficult to pay their bills) to finance their service.  Brown v. PECO Energy Company, Opinion and Order entered January 27, 1995 at Docket No. Z-00236726;  Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No., Z-8712758;  Downey v. Duquesne Light Company, Opinion and Order, entered September 16, 1997, at Docket No. C-00968410.  
The Commission currently allows $25 per month as a reasonable telephone expense.  Any additional fees or charges for service can not be considered a reasonable expense for the purpose of determining a Complainant’s ability to pay.  Young v. PECO Energy Co., Opinion and Order entered February 14, 1996 at Docket No. C-00956790.  The Commission also excludes monthly expenses for transportation, clothing, cable television and credit card payments.  By association, monthly fees for internet access are also unreasonable.  Schriver v. Columbia Gas of Pennsylvania, Inc., 1997 Pa. PUC Lexis 58 (1997), Sharon Brown v. PECO Energy Company, Opinion and Order entered January 27, 1995 at Docket No. Z‑00236726.  Ms. Allen testified that she pays $54 per month for phone service, including charges for call waiting and voicemail. The additional telephone expense of $29 per month must be disallowed.  Additionally, the monthly charges for cable, internet service and clothing will also be excluded.  
Ms. Allen stated that she currently makes monthly auto loan payments of $360.  She also pays $80 per month in gasoline and $119 in auto insurance.  Ms. Allen is not able to climb stairs and therefore cannot ride the train or take the bus but needs reliable transportation to travel to doctor’s appointments.  Given that, this expense could be considered as reasonable however, her total monthly transportation costs ($559) currently account for 62% of her monthly income and therefore, I can not conclude that these expenses are reasonable since payment of such expenses precludes Ms. Allen from making payments on her electric bill in an amount sufficient to liquidate the overdue balance.  
Ms. Allen testified that she has reasonable monthly household expenses totaling $679.73 and a monthly household income of $905.  Ms. Allen’s monthly income exceeds her reasonable monthly expenses by $225.27.  This amount is sufficient to permit her to make monthly payments on her PECO bill.
In Agentis v. UGI Utilities, Opinion and Order entered October 20, 1994 at Docket No. C-00935074, the Commission held that a utility may be ordered to accept payment of less than current bills if a low income customer “. . . [has] a temporary inability to pay or is fraught with medical problems” and those problems effectively impoverish the customer.  Ms. Allen is the sole wage earner in her household and is unable to work due to her medical condition.  I conclude that Ms. Allen is medically impoverished and therefore a payment of less than current bills may be ordered.  However, Ms. Allen currently participates in PECO’s CAP rate program and her service is billed at a discounted rate.  This program provides her with monthly bills that are lower then her actual current bills.  Since Ms. Allen’s service is already billed at the lowest possible rate, it is not appropriate for me to order a payment of less then current bills.  
A customer is required to make payments according to the prior BCS Decision while appealing the BCS plan and if the customer fails to make such payments, they are required to make a catch-up payment.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z-00248730.  A catch up payment consists of the total of all missed payments for consumption since the BCS decision plus any lump sum payment ordered by that decision.  Charles Stammel v. PG Energy , Opinion and Order entered May 21, 2003 at Docket No. C-20027994.  However, this payment may be waived if the complainant has made a good faith effort to comply with the BCS payment plan and there is substantial compliance.  Palmer v. Duquesne Light Company, Opinion and Order entered April 28, 1997 at Docket No. Z-00314726; Paner v. Duquesne Light Company, Opinion and Order entered June 17, 1997 at Docket No. Z-00325087.  When determining whether waiver or mitigation of a catch up payment is appropriate, the customer’s payment history is an important consideration.  See Palmer, supra.  

A BCS Decision was issued in this case on December 17, 2002 at BCS Case No. 1148495.  That decision directed Ms. Allen to pay a lump sum of $1954 by January 7, 2003 and then pay her budget bills (calculated under PECO’s CAP rate) plus $15 per month toward her overdue balance.  Since the BCS decision was issued, customer payments totaling $1098.17 and a CAP charge off in the amount $500 have been credited to the account.  Despite the credits to this account, Ms. Allen was removed from PECO’s budget billing program in March 2003 for missing (or making late) two consecutive payments.  
Ms. Allen’s payment history since the BCS decision was issued is very good.  Since January 2003, she has consistently made payments of $100 or more and these payments represent 99% of the payments due for consumption since the BCS decision was issued.  Clearly, she has made a good faith effort comply with that decision.  

Ms. Allen stated that she did not make the lump sum payment as directed by BCS because she did not have the money to make such a large up front payment. Her household income is currently at lowest income level 1, according to federal poverty guidelines.  Although the Commission has rejected lack of income, in itself, to excuse a lump sum payment, Ms. Allen’s efforts to make the payments due under the BCS decision demonstrate her willingness to pay for the service she uses.  

Ms. Allen has made a significant effort to comply with the BCS decision and has paid all but $16.54 of the consumption amount due without taking into consideration the CAP charge off credited to her account.  If the additional $500 is accounted for, credits to Ms. Allen’s account exceed the consumption payments due on the account by $483.46.  See Charles Stammel v. PG Energy, (Opinion and Order entered May 21, 2003 at Docket No. C-20027994).  The total amount credited to her account represents 52% of the entire amount (lump sum + consumption) which would be due as a catch up payment.  However, despite her exemplary effort to make the payments owing under the BCS decision, she has not met the Commission’s standards for substantial compliance such that waiver of the catch up payment could be ordered. See Fallon v. PECO Energy Company, Opinion and Order entered December 4, 1998 at Docket No. F‑00381973 (75% is substantial compliance); Blount v. PECO Energy Company, Opinion and Order entered February 16, 1999 at Docket No. F-0044363 (86% is substantial compliance). Although I must direct Ms. Allen to make a catch up payment, I will include the CAP charge off of $500 as a customer payment and therefore reduce the lump sum amount ordered by BCS by $483.46 (payments made – payments due) and direct that a catch up payment of $1470.54 be made within sixty (60) days of the entry of the Final Commission Order in this case.

Ms. Allen has not met the burden of proof because she was unable to show that PECO was responsible or accountable for the problem alleged in her Complaint.  She was further unable to demonstrate that her financial circumstances have changed since the BCS decision was issued.  Her Complaint must be denied.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2. The Complainant bears the burden of proof. 66 Pa. C.S. §332(a).
3. Utility customers are responsible for paying for the service provided to them.  52 Pa. Code §56.2.
4. PECO has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation.
5. A complainant is required to make payments according to the previous Bureau of Consumer Services (BCS) Decision while he/she appeals the BCS plan.  If the complainant does not pay according to the BCS plan without some very good reason, the customer is required to make a catch-up payment. Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z-00248730.
ORDER



THEREFORE, 


IT IS ORDERED:
1. The Formal Complaint filed by Rosetta Allen against PECO Energy Company at Docket No. C-20039204 is hereby denied.
2. Within fifteen (15) days of the entry of the Final Commission Order in this case, PECO Energy Company shall issue a bill to Rosetta Allen, for $1470.54 plus any amounts owed, but not yet paid for consumption, but not arrearage, which have accrued under the BCS decision issued on December 17, 2002 (BCS Case No. 1148495).


3.
Within sixty (60) days of entry of the Final Commission Order in this case, Rosetta Allen is directed to pay to PECO Energy Company a sum equal to the amount of the bill issued pursuant to numbered paragraph 2 above and then pay her monthly CAP rate bills as they become due plus $15 per month towards her overdue account balance.
4.
As long as Rosetta Allen keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her electric service except for valid safety or emergency reasons or assess late payment or finance charges against his account.
5.
If Rosetta Allen does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her electric service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.
Dated:  July 30, 2003
















Amanda Rumsey







Special Agent
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